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DISCUSSION: The Director, California Service Center, initially approved the employment-based
immigrant visa petition. Upon further review, the director determined that the petition had been
approved in error. The director properly served the petitioner with a notice of intent to revoke, and
subsequently revoked the approval of the petition. The matter is now before the Administrative
Appeals Office (AAO) on appeal. The AAO will withdraw the director’s decision and remand the
petition to the California Service Center for further consideration and action.

The petitioner is a Nyingma Buddhist temple. It seeks to classify the beneficiary as a special
immigrant religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act
(the Act), 8 U.S.C. § 1153(b)(4), to perform services as a monk and spiritual leader.

Section 205 of the Act, 8 U.S.C. § 1155, states: “The Secretary of Homeland Security may, at any
time, for what he deems to be good and sufficient cause, revoke the approval of any petition
approved by him under section 204.”

Regarding the revocation on notice of an immigrant petition under section 205 of the Act, the Board of
Immigration Appeals has stated:

In Matter of Estime, . . . this Board stated that a notice of intention to revoke a visa
petition is properly issued for “good and sufficient cause” where the evidence of
record at the time the notice is issued, if unexplained and unrebutted, would warrant a
denial of the visa petition based upon the petitioner’s failure to meet his burden of
proof. The decision to revoke will be sustained where the evidence of record at the
time the decision is rendered, including any evidence or explanation submitted by the
petitioner in rebuttal to the notice of intention to revoke, would warrant such denial.

Matter of Ho, 19 1&N Dec. 582, 590 (BIA 1988) (citing Matter of Estime, 19 I&N Dec. 450 (BIA
1987)).

By itself, the director’s realization that a petition was incorrectly approved is good and sufficient
cause for the issuance of a notice of intent to revoke an immigrant petition. Id. The approval of a
visa petition vests no rights in the beneficiary of the petition, as approval of a visa petition is but a
preliminary step in the visa application process. The beneficiary is not, by mere approval of the
petition, entitled to an immigrant visa. Id. at 589.

The petitioner filed the petition on May 23, 2005. The director approved the petition on October 17,
2005, under U.S. Citizenship and Immigration Services (USCIS) regulations then in effect. On May
14, 2008, as required by 8 C.F.R. § 205.2(b), the director issued a notice of intent to revoke the
approval of the petition. The director based this notice on information obtained during visits to the
beneficiary’s claimed place of work in 2007.

The petitioner submitted a timely response to the notice of intent to revoke, but the director took no
further action at that time.
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On November 26, 2008, as required under section 2(b)(1) of the Special Immigrant Nonminister
Religious Worker Program Act, Pub. L. No. 110-391, 122 Stat. 4193 (2008), USCIS promulgated a
rule setting forth new regulations for special immigrant religious worker petitions.

The director revoked the approval of the petition on March 9, 2009. The director cited three grounds
for revocation, stating that the petitioner had not established: (1) that it qualifies as a tax-exempt
religious organization; (2) that the beneficiary works in a qualifying religious occupation; or (3) that a
bona fide full-time job offer exists. In the notice of revocation, the director extensively cited the new
regulations.

Supplementary information published with the new rule specified: “All cases pending on the rule’s
effective date . . . will be adjudicated under the standards of this rule. If documentation is required
under this rule that was not required before, the petition will not be denied. Instead the petitioner will
be allowed a reasonable period of time to provide the required evidence or information.” 73 Fed.
Reg. 72276, 72285 (Nov. 26, 2008). The director quoted this passage in the notice of revocation, but
nevertheless the director did not comply with this requirement. The record does not show that the
director afforded the petitioner any opportunity to comply with the new regulations before the issuance
of the notice of revocation.

Furthermore, a decision to revoke approval of a visa petition can only be grounded upon, and the
petitioner is only obliged to respond to, the factual allegations specified in the notice of intention to
revoke. Matter of Arias, 19 1&N Dec. 568, 570 (BIA 1988). In this proceeding, there are significant
substantive differences between the grounds cited in the notice of intent to revoke and those listed in
the notice of revocation. The petitioner had not had any opportunity to address or rebut those
grounds prior to the revocation.

Serious procedural errors require us to withdraw the director’s decision and remand the proceeding to
the director for further consideration and action. The director must issue a new notice of intent to
revoke, listing all relevant grounds for revocation. If it is the director’s position that newly required
evidence is missing from the record, then the director must allow the petitioner a reasonable
opportunity to submit such evidence before the director renders a new decision.

ORDER: The matter is remanded to the director, California Service Center, for the issuance of a
notice of intent to revoke and request for evidence (if necessary) and a new decision in
accordance with the requirements of the new regulation published at 73 Fed. Reg. 72276
(Nov. 26, 2008). If the new decision is adverse to the petitioner, the director must
certify the decision to the Administrative Appeals Office for review.



