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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant
visa petition. The Administrative Appeals Office (AAO) remanded the matter to the director for
consideration under new regulations. The director again denied the petition and certified the decision to
the AAO for review. The AAO will affirm the denial of the petition.

The petitioner is a Greek Orthodox church. It seeks to classify the beneficiary as a special immigrant
religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1153(b)(4), to perform services as a teacher of Greek language and religion. The director
determined that the petitioner had not established: (1) that the beneficiary had the requisite two years of
qualifying, continuous work experience immediately preceding the filing date of the petition; (2) the
existence of a qualifying job offer; or (3) that the beneficiary qualifies for the position offered.

The director issued a certified denial on May 15, 2009, allowing the petitioner 30 days to submit a
brief in response to the decision. The petitioner's response consists of a religious denomination

certification (not cited as a basis for denial) and a one-page letter jointly signed by the petitioner's
P and %

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as
described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an
immigrant who:

(1) for at least 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonprofit, religious
organization in the United States;

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that
religious denomination,

(1) before September 30, 2012, in order to work for the organization at the
request of the organization in a professional capacity in a religious vocation or
occupation, or

(III) before September 30, 2012, in order to work for the organization (or for a
bona fide organization which is affiliated with the religious denomination and is
exempt from taxation as an organization described in section 501(c)(3) of the
Internal Revenue Code of 1986) at the request of the organization in a religious
vocation or occupation; and

(iii) has been carrying on such vocation, professional work, or other work continuously
for at least the 2-year period described in clause (1).
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REQUIREMENTS FOR POSITION

The first issue we shall discuss concerns the beneficiary's qualifications for the position she seeks. The
U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 204.5(m)(7)(xi) requires
the intending employer to attest that the beneficiary is qualified for the position offered.

In a letter dated July 1, 2007,_ of the petitioning church, stated:

The Greek Orthodox Religion is interwoven with the Greek Language and cultural
identity. For this reason the Greek Orthodox Archdioceses of America ha[ve] instructed
each parish to support the Greek language and culture by establishing school programs
in each church individually. . . .

[The beneficiary's] Bachelor degree from a Greek University along with her Graduate
degree from New York Institute of Technology makes her capable of teaching the Greek
language, history and geography in a professional manner. . . .

As a special member of her community, she attended religious seminars and workshops
and at a young age was an effective member in the female Greek Orthodox Church
camps and spent time in female Monasteries, getting additional education on special
female issues and matters.

-listed the beneficiary's duties as follows:

* Teaching Greek Orthodox Religion

* Study and interpretation of Bible and other literature as well as instruction on how to
live a Greek Orthodox Christian life.

* Teaching Greek Language and Culture including all levels of Greek language with
emphases on religious terminology that is used in the Liturgy and the Religious
teachings. As well as cultural education based on Religious ethics, customs, practices,
ceremonies and formalities.

* Teaching Greek Orthodox History and Geography including the historical passage of
Greek Orthodox Christianity through the centuries (before and after Byzantium); the
contribution of the Greek Orthodox Church to the liberation of Greece; the preservation
of the Greek language during the time of foreign occupation and geographic knowledge
of Greek lands where holy/sacred places are located (e.g. Agion Oros, Patmos, Tinos
etc.)

-has since stated:



The qualifications and requirements for the position offered are:

1) Bachelors degree from a Greek University showing adequate knowledge of the
Greek Language.

2) Degree from a U.S. University showing adequate knowledge of the English
Language.

3) Education and/or working history that shows knowledge of the Greek Orthodox
Religion.

4) Education that shows adequate knowledge of the Greek History, Geography and
Culture.

5) Qualified individuals need to be baptized and raised as Greek Orthodox Christians.

6) Specialized training provided by the Greek Orthodox Church in [the] form of
seminars.

(Emphasis in original.) The record contains various types of evidence meeting the above six
requirements. In denying the petition in May 2009, the director stated: "The petitioner has not provided
the petitioning organization's specific requirements for the proffered position, religious teacher." The
director added that the beneficiary's college courses in Greece and the United States are in "business
related subjects,” and that the petitioner's college "transcript failed to show that [t]he beneficiary has
taken any religious course during her study in Greece."

While the petitioner's university degrees are not in religious subjects, the petitioner did not indicate that
the degrees had to be in religious subjects. Rather, the petitioner had indicated that the purpose of the
degree requirement is to establish one's grasp of the Greek and English languages. The record
establishes the beneficiary's religious training, including participation in seminars and training activities
in Greece as well as religious education at a pre-collegiate level. The director has not shown that the
job requirements listed are, on their face, unrealistically lenient, so as to permit the employment of an
unqualified religious instructor. If anything, some of the requirements appear to be unusually strict. (It
is not clear why college degrees from two countries are the only means available to demonstrate fluency
in both Greek and English.) These restrictions may raise questions, but basic concerns about the
beneficiary's position are not among those questions. There is no reason to believe that the petitioner
has understated the true requirements in order to secure immigration benefits for an unqualified alien.

8 C.F.R. § 204.5(m)(7)(ix) requires the petitioner to attest that the beneficiary is qualified for the job
offered, but the regulations do not appear to demand such strict scrutiny of those requirements as the
director has imposed here. Certainly, the regulations give the director a degree of discretion to look into
questions surrounding the job offer and the beneficiary's qualifications for the position, but it is not clear
what level of detail would satisfy the director in this instance.

Upon review, we see nothing questionable in the stated job requirements, or in the evidence presented
to show that the beneficiary meets those requirements. We find that the petitioner has submitted
satisfactory evidence to show that the beneficiary is qualified for the position offered. Other issues
remain, however, that prevent approval of the petition.
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TWO YEARS EXPERIENCE

The regulation at 8 C.F.R. § 204.5(m)(4) requires the petitioner to show that the beneficiary has been
working as a minister or in a qualifying religious occupation or vocation, either abroad or in lawful
immigration status in the United States, continuously for at least the two-year period immediately
preceding the filing of the petition. The petition was filed on July 19, 2007. Therefore, the
petitioner must establish that the beneficiary was continuously performing qualifying religious work
throughout the two years immediately prior to that date.

In his letter accompanying the initial submission, stated:

The record shows that the beneficiary was admitted to the United States as an R-1 nonimmigrant
religious worker in 2004, for the purpose of working at the petitioning church. The record contains a
copy of the Form I-129 petition that the petitioner filed in 2004. On that form, the petitioner indicated
that the petitioner would employ the beneficiary for eight hours per week, and that the beneficiary
"performs similar services for another church,” with each church paying the beneficiary $900 per
month.

The petitioner submitted copies of IRS Form W-2 Wage and Tax Statements and IRS Form 1099-MISC
Miscellaneous Income statements, reflecting the following compensation paid to the beneficiary:

IRS Form Year Employer/Payer Amount
1099-MISC 2004 The petitioning church $6,338.40
W-2 2004 St. Paul's Greek Orthodox Church 3,360.00
1099-MISC 2005 The petitioning church 5,597.60
Ww-2 2005 St. Paul's Greek Orthodox Church 3,360.00
W-2 2005 Church of the Resurrection 7,360.00
1099-MISC 2006 The petitioning church 10,960.00
W-2 2006 St. Paul's Greek Orthodox Church 3,360.00
W-2 2006 Church of the Resurrection 8,800.00

According to an unsigned, uncertified copy of her IRS Form 1040 income tax return for 2005, the
beneficiary reported "wages, salaries, tips, etc." equal to the amounts shown on the IRS Forms W-2
referenced above. She also reported her compensation from the petitioner as "business income," which,
after expenses, left $557.00 out of the $5,597.60 reported. On Schedule C, Profit or Loss From
Business, the petitioner identified her "principal business or profession" as "educator/consultancy." The
beneficiary's claimed business expenses included $148 for "advertising," $450 for "repairs and
maintenance,”" and $1,402 for "travel."

On September 26, 2007, the director issued a request for evidence (RFE), instructing the petitioner to
submit further documentation of the beneficiary's work history during the two-year qualifying period,
including certified copies of the beneficiary's 2005 and 2006 federal income tax returns.
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In response, the petitioner submitted IRS transcripts of the requested income tax returns, showing
figures in agreement with the documents submitted previously and indicating that, of the $10,960 the
petitioner paid to the beneficiary in 2006, $125 remained after expenses. I sicicd that the
beneficiary "works 35 hours a week performing her various teaching duties."

The director denied the petition on February 8, 2008, stating that the petitioner had failed to show that
the beneficiary's past work is comparable to her intended future work. The director stated that the
petitioner submitted no explanation of the beneficiary's duties at the other two churches, and found that
the beneficiary's work at those churches did not seem to allow sufficient time for her to work full-time
for the petitioning church. The director also found that the beneficiary had claimed business expenses
that "do not appear to be typical expenses of a religious teacher who performs work at a church."

on appeal, [N o t:c Greck Orthodox

Archdiocese of America, stated:

[Thhis is to certify that [the beneficiary] has been employed as a teacher by the Greek
Schools of:

- [The petitioning] Church, Greenlawn, NY
- Holy Resurrection Greek Orthodox Church, Brookville, NY
- Greek Orthodox Cathedral of Saint Paul, Hempstead, NY

The record definitively establishes that, after the beneficiary obtained R-1 status that allowed her to
work exclusively for the petitioner, she was a paid employee of two other churches throughout the
2005-2007 qualifying period. IRS documents, discussed above, establish her compensation. The
petitioner submitted letters to establish the nature of the beneficiary's duties at the schools. The letters
show what appear to be typical duties of a language and religion instructor at a church school.

_ of the petitioner's Greek School, indicated that the beneficiary worked at the
school "every Monday: 7:00pm-10:00pm, Wednesday: 8:00pm-9:30pm and Saturday: 9:15pm [sic] -
1:45pm," matching the petitioner's earlier description of a nine-hour work week. H
Greek School Liaison at the Greek Orthodox Church of the Holy Resurrection, stated that the
beneficiary works "every Wednesday and Friday from 4:30pm-7:30pm," meaning a six-hour work
week. |GGG o | S:int Paul Cathedral Greek School, stated that the
beneficiary "was working continuously every Tuesday from 4:15-7:15pm," or two and a half hours per
week, "for the school years of 2005-2006 and 2006-2007." The three letters submitted on appeal
indicate that the beneficiary worked seventeen and a half hours per week, dividing her time between
three schools, during the qualifying period.

The AAO remanded the petition on December 15, 2008, for consideration under the new regulations.
On February 4, 2009, the director advised the petitioner of several new evidentiary requirements. In
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response, the petitioner submitted additional letters from church school officials and parents of students,
attesting to the beneficiary's past work as a teacher.

The director denied the petition on May 15, 20009, stating that the petitioner had provided only a general
discussion of the beneficiary's past employment activities, without supporting evidence. The director
repeated the assertion that the beneficiary's claimed business expenses "do not appear to be the typical
business expenses of a religious teacher who performs work at a church." The director also stated: "it is
unclear how the beneficiary [at] the same time was able to work full-time with two other churches and
perform 35 hours a week with the petitioning organization as claim[ed]."
The petitioner's brief response to the certified decision does not address the specific points that the
director raised.

The director's discussion of the issue is not without flaws. did not specifically claim that
the beneficiary works 35 hours per work at the petitioning church, plus additional time at other
churches. Rather, he indicated that she "works 35 hours a week performing her various teaching
duties." He did not mention or exclude the other churches where the beneficiary has worked.

Some of the director's conclusions regarding the beneficiary's work at other churches appear to be
simply assumptions based on pay figures. Particularly questionable is the director's comparison of the
beneficiary's income after expenses from the petitioning church with her income before expenses from
other churches.

That being said, the record raises questions about the actual hours that the beneficiary worked in a
typical week during the qualifying period. The petitioner submitted a copy of the Form 1-129 petition
that it had filed in 2004 to classify the beneficiary as an R-1 nonimmigrant religious worker. On that
form, the petitioner indicated that the beneficiary would work eight hours a week, for $900 per month.
At that rate of pay, the petitioner should have paid the beneficiary between $9,000 per year (assuming a
September-June school year) and $10,800 per year (assuming year-round employment). The
petitioner's payments to the beneficiary did not approach those amounts until 2006, which suggests that
for much of that time, the beneficiary did not even work the nine hours per week stated in the
nonimmigrant petition (unless the petitioner grossly underpaid the beneficiary). Also, extrapolating
from the petitioner's figure of $900 per month for an eight-hour work week, a 35-hour week should
have yielded more than $3,900 per month. The record indicates that the beneficiary's actual pay was
significantly lower than that amount. This reduces the credibility of the petitioner's unsubstantiated
claim that the beneficiary worked 35 hours or more per week.

The record indicates that the beneficiary worked as a religious teacher, but it does not show that the
beneficiary did so to such an extent that her work could be called "continuous.” The legislative history
of the religious worker provision of the Immigration Act of 1990 states that a substantial amount of case
law had developed on religious organizations and occupations, the implication being that Congress
intended that this body of case law be employed in implementing the provision, with the addition of "a
number of safeguards . . . to prevent abuse." See H.R. Rep. No. 101-723, at 75 (Sept. 19, 1990). See



also Lorillard v. Pons, 434 U.S. 575, 580 (1978) (Congress is presumed to be aware of existing
administrative and judicial interpretations).

The statute states at section 101(a)(27)(C)(iii) that the religious worker must have been carrying on
the religious vocation, professional work, or other work continuously for the immediately preceding
two years. The term "continuously" is discussed in a 1980 decision wherein the Board of
Immigration Appeals determined that a minister of religion was not continuously carrying on the
vocation of minister when he was a full-time student who was devoting only nine hours a week to
religious duties. Matter of Varughese, 17 I&N Dec. 399, 402 (BIA 1980).

In the preamble to proposed revisions to the special immigrant religious worker regulations, USCIS
acknowledged "longstanding recognition" that qualifying prior employment must have been "on a
compensated, full-time basis." 72 Fed. Reg. 20442, 20447 (Apr. 25, 2007). When USCIS issued the
final version of the regulation, the preamble to that final rule incorporated the above assertion by
reference: "The rationale for the proposed rule and the reasoning provided in the preamble to the
proposed rule remain valid and USCIS adopts the reasoning in the preamble of the proposed rule in
support of the promulgation of this final rule." 73 Fed. Reg. 72275, 72277 (Nov. 26, 2008).

The above case law indicates that to be continuously carrying on the religious work means to do so
on a full-time basis. While there have been numerous legislative extensions and amendments to the
special immigrant religious worker program since 1990, at no time has Congress legislatively
modified or overruled this agency's understanding of the term "continuous" as shaped by the case
law described above.

Also, as noted above, the beneficiary split her time between three distinct employers during the two-
year qualifying period. There is no evidence that the beneficiary was lawfully authorized to work at any
church other than the petitioning entity. 8 C.F.R. § 214.2(r)(13) states:

Change or addition of employers. An R-1 alien may not be compensated for work for
any religious organization other than the one for which a petition has been approved
or the alien will be out of status. A different or additional employer seeking to
employ the alien may obtain prior approval of such employment through the filing of
a separate petition and appropriate supplement, supporting documents, and fee
prescribed in 8 CFR 103.7(b)(1).

The former 8 C.F.R. § 214.2(r)(6), in effect when the petitioner filed the petition, stated: "Any
unauthorized change to a new religious organizational unit will constitute a failure to maintain status
within the meaning of section 241(a)(1)(C)(i) of the Act." All three churches belong to the same
Greek Orthodox denomination, but the record shows different Employer Identification Numbers for
the three churches, indicating that they are separate entities. The various churches are different and
distinct parishes.



An alien cannot work as an R-1 for more than one religious denomination at a time (see the
definition of "denominational membership” at 8 C.F.R. § 214.2(r)(3)). Therefore, the clause at
8 C.F.R. § 214.2(r)(13) allowing simultaneous petitions from multiple organizations can only refer
to employment by several organizations within the same denomination. Thus, the term "religious
denomination" is clearly not synonymous with "religious organization." The visa documents
specifically linked the beneficiary's R-1 status to the petitioning church, rather than to any higher
organizational level within the denomination. The approval of the nonimmigrant petition did not
authorize the beneficiary to work at other churches, even if those churches belonged to the same
denomination and the beneficiary's duties were similar.

For these reasons, we find that the beneficiary fell out of status by working for three different and
distinct Greek Orthodox churches at a time when she was authorized to work at only one of those
churches. Because 8 C.F.R. § 204.5(m)(11) requires that qualifying prior experience during the two
years immediately preceding the petition must have been authorized under United States
immigration law, we cannot count any employment that violated the beneficiary's status, or any
employment that took place while the beneficiary was out of status.

We agree with the director's basic finding that the petitioner did not establish the beneficiary's
continuous qualifying employment during the two years immediately preceding the filing of the
petition. Even if we had found otherwise, however, an issue remains that is, by itself, sufficient
cause for denial of the petition.

VALIDITY OF JOB OFFER

Two of the grounds for denial, as stated by the director, are interrelated, as they both concern the stated
terms of employment and, by implication, the validity of the job offer. The director based part of this
discussion on the former regulation at 8 C.F.R. § 204.5(m)(4), which has been obsolete since USCIS
published new regulations on November 26, 2008. We will focus on the new regulations now in effect.

8 C.F.R. § 204.5(m)(10) states:

Evidence relating to compensation. Initial evidence must include verifiable evidence
of how the petitioner intends to compensate the alien. Such compensation may
include salaried or non-salaried compensation. This evidence may include past
evidence of compensation for similar positions; budgets showing monies set aside for
salaries, leases, etc.; verifiable documentation that room and board will be provided;
or other evidence acceptable to USCIS. If IRS documentation, such as IRS Form W-
2 or certified tax returns, is available, it must be provided. If IRS documentation is
not available, an explanation for its absence must be provided, along with
comparable, verifiable documentation.

8 C.FR. § 204.5(m)(7) requires the petitioner to provide various details regarding the beneficiary's
proposed employment, including a detailed description of the alien's proposed daily duties and the exact
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location where the employment is to take place. The petitioner's initial submission lacked many of
these required details.

In the September 2007 RFE, the director instructed the petitioner to "clarify the address where all
religious activities take place," and to provide "the terms of payment for services." In response, the
petitioner submitted letters from various churches attesting to the beneficiary's work there. The
petitioner also submitted a copy of its 2007 "Budget Variance Report." This report listed several church
employees under "Staff — Direct Expenses," such the "Priest," "Caretaker" and "Choir Director," but the
beneficiary's title did not appear. Similarly, an "Account QuickReport" for November 2007 identified
several recipients of church payments, including employees and utility companies, but not the
beneficiary.

The petitioner submitted a photocopy of a check from the petitioner's "Greek School Account," payable
to the beneficiary in the amount of $410. The check, number 1869, is dated November 30, 2007. The
checks listed on the "Account QuickReport" for November 2007 all bear numbers beginning with 77
and 78. The QuickReport does not show any payment to the beneficiary, any payment in the amount of
$410, or any check number beginning with 18. At best, this indicates that the QuickReport does not
reflect the petitioner's "Greek School Account.” The petitioner did not explain why, as evidence of its
ability to compensate the beneficiary, it submitted financial documents that have nothing to do with the
beneficiary's compensation.

The petitioner did not specify the proposed terms of the beneficiary's compensation. Documenting past
payments to the beneficiary is not sufficient in this regard, particularly when, as here, the petitioner's
payments to the beneficiary have varied significantly from year to year.

A payroll statement from the Greek Orthodox Church of the Resurrection indicated that the beneficiary
had received about nine months' pay from that church as of November 2007. The petitioner submitted
copies of recent payroll statements from St. Nicholas Greek Orthodox Church, listing the beneficiary's
"hire date" as September 25, 2007, as well as handwritten checks from the St. Nicholas PTO
(apparently an abbreviation of "Parent Teacher Organization"). The amounts on the checks vary,
bringing us no closer to knowing the terms of compensation. We note that the beneficiary apparently
did not begin working at St. Nicholas Church until well after the petition's July 2007 filing date. An
applicant or petitioner must establish that he or she is eligible for the requested benefit at the time of
filing the application or petition. 8 C.F.R. § 103.2(b)(1).

In the first denial in February 2008, the director found that the petitioner had failed to establish "a
credible job offer." On appeal from that decision,- stated that the beneficiary's "schedule
shows an average of 35 teaching hours per week (not includ[ing] hours spen[t] for class preparation)
with a current total salary of $26,250.00." The record, however, does not fully support this assertion. A
document labeled "Beneficiary's Daily and Weekly Schedule (School year: 2007-2008)" shows only
26% hours of instructional time per week, with a notation that the beneficiary "spends on average 10-15
hours weekly at church location or home" on "class preparation." We note that, according to this
schedule, every Monday the beneficiary teaches a class at St. Nicholas Church, West Babylon, until
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6:45 p.m., and begins teaching a class at the petitioning church in Greenlawn 15 minutes later, at 7:00
p.m. The two churches are about 21 miles apart, and therefore it is not clear how the beneficiary is
supposedly able to travel from one church to the other during the 15 minutes allowed by the schedule.

I of the Greek Afternoon School of Saint Nicholas, stated that the

beneficiary "works every Tuesday and Thursday, from 3:45 pm — 6:00 p.m.," four and a half hours per
week. stated that the beneficiary "currently teaches the Regents Class at
the St. Nicholas Shrine Greek Orthodox Church, West Babylon NY. On Mondays 4:30-6:45 pm during
the school year September 2007 — June 2008." With the ongoing work at the petitioner's school and
Holy Resurrection, the various schedules account for less than 22 hours per week. The record does not
reveal how the petitioner calculated the beneficiary's preparation time, nor is it immediately clear that
the various churches compensate the beneficiary for her preparation time.

_ stated that the petitioner pays the beneficiary an "annual salary of . . . $8,030.00." The
petitioner did not explain why the beneficiary received substantially less than the $900 per month stated
on the Form I-129 nonimmigrant petition. Holy Resurrection was said to pay the beneficiary $9,000 per
year, with St. Nicholas paying $6,000. Given how the beneficiary's past compensation has varied
significantly, assertions about past rates of pay are of limited value when considering the proposed
terms of future employment.

The director, in denying the petition, also noted that the petitioner's "Budget Variance Report" showed
that the petitioning entity has lost over $90,000 since 2004, and did not reflect the beneficiary's
compensation at all.' On appeal, the petitioner submitted copies of checks paid from its "Greek School
Account," and a letter from | llthe petitioner's Greek School Treasurer, stating that the
school's finances are separate from those of the church. An income statement for the fiscal year ending
June 30, 2007, indicated that the school took in $71,300.01 (mostly from tuition) and paid $69,721.43 in
expenses (mostly salaries), leaving net income of $1,578.58, plus $1,686.11 in accumulated earnings
from the previous year.

After USCIS published its new religious worker regulations in November 2008, the director instructed
the petitioner to provide a detailed schedule of the beneficiary's daily duties, a complete description of
the beneficiary's compensation package, and the specific locations where the beneficiary would work.
In response, _ stated: "The complete package of salaried compensation being offered is
$23.000/year" (emphasis in original) and that the beneficiary would work at the petitioning church,
Holy Resurrection in Brookville, and St. Nicholas in Flushing. It is not clear if this last church is the
same St. Nicholas previously shown with a West Babylon address, newly relocated, or else a separate
church with the same name.

A new schedule of the 2007-2008 school year overlaps, but does not match, the information on the
2007-2008 schedule submitted previously. The new schedule no longer includes the improbable

' According to the report, the petitioner's expenses exceeded its income by $33,009 in 2004, $36,687 in 2005, $17,577 in
2006 and $9,398 for the first ten months of 2007.
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Monday class in West Babylon, and a new adult class has been added on Tuesdays. The new schedule
shows 23%2 hours of class time, 3% hours less than the earlier version of the schedule for the same year.

The new schedule also includes three to six hours of "class preparation” each weekday, for a total of 20
hours per week. The petitioner had previously claimed that the petitioner "spends on average 10-15
hours weekly" on class preparation. The petitioner offered no explanation for this further inflation of
the amount of preparation time claimed, even as the claimed instruction time shrank by several hours.
More generally and more significantly, the petitioner did not explain why the new 2007-2008 schedule
does not match the 2007-2008 schedule submitted previously.

In denying the petition for the second time on May 15, 2009, the director stated:

Since the beneficiary's income with the other organizations has far exceeded the
business net income from the petitioning organization, it is reasonable to assume that the
beneficiary's working with the other two organizations is her primary employment and
her employment with the petitioner [is] secondary. As such, the beneficiary's proffered
position with the petitioning organization does not appear to be full-time. Without the
substantial income derived from other employment, the beneficiary would not be able to
support herself.

In response to the certified decision, the petitioner expressed "our desire to continue employing [the
beneficiary] on a permanent basis" but did not respond to the specific points raised in the director's
decision.

We do not agree with all the director's specific conclusions regarding the nature of the job offer. We
find that the petitioner and other churches have employed the beneficiary as a religious teacher and
appear to intend to continue that employment in the future. The petitioner, however, has not
credibly demonstrated that the beneficiary will work full-time. Numerous descriptions of the
beneficiary's work show considerably less than 35 hours of activity per week. The petitioner's
schedule began to change and inflate after the petitioner learned that the job offer had to be full-time.
A petitioner may not make material changes to a petition that has already been filed in an effort to make
an apparently deficient petition conform to USCIS requirements. See Matter of Izummi, 22 1&N Dec.
169, 175 (Commr. 1998); and 8 C.F.R. § 103.2(b)(1), which requires that a petition must be approvable
at the time of filing. Here, the record has seen undeniable changes in the beneficiary's work schedule,
compensation, and at least one of the schools where the beneficiary is to work.

The AAO will affirm the denial for the above stated reasons, with each considered as an independent
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The
petitioner has not sustained that burden.

ORDER: The director's decision of May 15, 2009 is affirmed. The petition is denied.



