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DISCUSSION: The employment-based immigrant visa petition was denied by the Director,
California Service Center, and is now before the Administrative Appeals Office (AAQO) on appeal.
The appeal will be dismissed.

The self-petitioner seeks classification as a special immigrant religious worker pursuant to
section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), to
perform services as a minister. The director determined that the petitioner had not established his
prospective employer qualifies as a tax-exempt non-profit religious organization.

The petitioner submits additional documentation in support of the appeal.

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an
immigrant who:

(i) for at least 2 years immediately preceding the time of application for
admission, has been a member of a religious denomination having a bona fide
nonprofit, religious organization in the United States;

(i1) seeks to enter the United States -

(I) solely for the purpose of carrying on the vocation of a minister of that
religious denomination,

(II) before September 30, 2009, in order to work for the organization at the
request of the organization in a professional capacity in a religious
vocation or occupation, or

(111) before September 30, 2009, in order to work for the organization (or
for a bona fide organization which is affiliated with the religious
denomination and is exempt from taxation as an organization described in
section 501(c)(3) of the Internal Revenue Code of 1986) at the request of
the organization in a religious vocation or occupation; and

(ii1) has been carrying on such vocation, professional work, or other work
continuously for at least the 2-year period described in clause (1).

The regulation at 8 C.F.R. § 204.5(m)(8) provides that the following initial evidence shall be
included with the petition:

(1) A currently valid determination letter from the Internal Revenue Service (IRS)
establishing that the organization is a tax-exempt organization; or
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(i1) For a religious organization that is recognized as tax-exempt under a group
tax-exemption, a currently valid determination letter from the IRS establishing
that the group is tax-exempt; or

(ii1) For a bona fide organization that is affiliated with the religious denomination,
if the organization was granted tax-exempt status under section 501(c)(3) of the
Internal Revenue Code of 1986, or subsequent amendment or equivalent sections
of prior enactments of the Internal Revenue Code, as something other than a
religious organization:
(A) A currently valid determination letter from the IRS establishing that
the organization 1s a tax-exempt organization;

(B) Documentation that establishes the religious nature and purpose of the
organization, such as a copy of the organizing instrument of the
organization that specifies the purposes of the organization;

(C) Organizational literature, such as books, articles, brochures, calendars,
flyers and other literature describing the religious purpose and nature of
the activities of the organization; and

(D) A religious denomination certification. The religious organization
must complete, sign and date a religious denomination certification
certifying that the petitioning organization is affiliated with the religious
denomination. The certification is to be submitted by the petitioner along
with the petition.

With the petition, the petitioner provided a May 9, 2008 unsigned letter from _

in which she certified that the church “is a non-profit
organization which is exempt from paying State or Federal Taxes” and indicated that the “tax
exempt permit” number was Tl On appeal, the petitioner submits a copy of the top
portion of an IRS Form 8718, User Fee for Exempt Organization Determination Letter Request,
and a November 23, 1979 State of Connecticut “Tax Exemption Permit Issued Under the Sales
and Use Tax Act.” Evidence of a state tax exemption is not evidence of the tax exempt status
required to establish the organization’s status as a bona fide, nonprofit religious organization.
The petitioner has submitted none of the documentation prescribed by the above cited regulation
to establish that his prospective employer is a bona fide nonprofit, religious organization.

Accordingly, the petitioner has failed to establish that his prospective employer is a bona fide
nonprofit, religious organization in the United States. :

Although the director did not discuss the following issues in her decision, they are also grounds
for dismissal of the petition:
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The regulation at 8 C.F.R. § 204.5(m)(7) provides that:

An authorized official of the prospective employer of an alien seeking religious worker status
must complete, sign and date an attestation prescribed by USCIS and submit it along with the
petition. If the alien is a self-petitioner and is also an authorized official of the prospective
employer, the self-petitioner may sign the attestation. The prospective employer must
specifically attest to all of the following:

(1) That the prospective employer is a bona fide non-profit religious organization
or a bona fide organization which is affiliated with the religious denomination and
1s exempt from taxation;

(1) The number of members of the prospective employer's organization;

(1) The number of employees who work at the same location where the
beneficiary will be employed and a summary of the type of responsibilities of
those employees. USCIS may request a list of all employees, their titles, and a
brief description of their duties at its discretion;

(iv) The number of aliens holding special immigrant or nonimmigrant religious
worker status currently employed or employed within the past five years by the
prospective employer's organization;

(v) The number of special immigrant religious worker and nonimmigrant religious
worker petitions and applications filed by or on behalf of any aliens for
employment by the prospective employer in the past five years;

(vi) The title of the position offered to the alien, the complete package of salaried
or non-salaried compensation being offered, and a detailed description of the
alien's proposed daily duties;

(vii) That the alien will be employed at least 35 hours per week;

(vii1) The specific location(s) of the proposed employment;

(ix) That the alien has worked as a religious worker for the two years immediately

preceding the filing of the application and is otherwise qualified for the position
offered;

(x) That the alien has been a member of the denomination for at least two years
immediately preceding the filing of the application;
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(x1) That the alien will not be engaged in secular employment, and any salaried or
non-salaried compensation for the work will be paid to the alien by the attesting
employer; and

(xi1) That the prospective employer has the ability and intention to compensate the
alien at a level at which the alien and accompanying family members will not
become public charges, and that funds to pay the alien's compensation do not
include any monies obtained from the alien, excluding reasonable donations or
tithing to the religious organization.

While the petitioner submitted a letter from_ she does not attest to any of

the items provided in the regulation.

The regulation at 8 C.F.R. §§ 204.5(m)(10) and (11) also require the petitioner to submit
verifiable evidence of how the prospective employer intends to compensate the alien and
evidence relating to the alien's prior employment. Section (11) provides that:

Qualifying prior experience during the two years immediately preceding the
petition or preceding any acceptable break in the continuity of the religious work,
must have occurred after the age of 14, and if acquired in the United States, must
have been authorized under United States immigration law. If the alien was
employed in the United States during the two years immediately preceding the
filing of the application and:

(i) Received salaried compensation, the petitioner must submit IRS
documentation that the alien received a salary, such as an IRS Form W-2 or
certified copies of income tax returns.

(1) Received non-salaried compensation, the petitioner must submit IRS
documentation of the non-salaried compensation if available.

(1i1) Received no salary but provided for his or her own support, and provided
support for any dependents, the petitioner must show how support was maintained
by submitting with the petition additional documents such as audited financial
statements, financial institution records, brokerage account statements, trust
documents signed by an attorney, or other verifiable evidence acceptable to
USCIS.

If the alien was employed outside the United States during such two years, the
petitioner must submit comparable evidence of the religious work.

The petitioner provided no documentation establishing a rate of compensation for his work upon
entry into the United States and no evidence of qualifying experience during the two years
immediately preceding the filing of the visa petition.



Page 6

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 557(b)
(“On appeal from or review of the initial decision, the agency has all the powers which it would
have in making the initial decision except as it may limit the issues on notice or by rule.”); see
also, Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAQ’s de
novo authority has been long recognized by the federal courts. See, e.g. Dor v. INS, 891 F.2d
997, 1002 n. 9 (2d Cir. 1989).

The petition will be denied for the above stated reasons, with each considered as an independent
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
Here, that burden has not been met. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



