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IN RE: 

PETITION: Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section 
203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1153(b)(4), as 
described at Section 101 (a)(27)(C) of the Act, 8 U.S.C. 5 1 1 Ol(a)(27)(C) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned 
to the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to 
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 
tj 103.5 for the specific requirements. All motions must be submitted to the office that originally decided 
your case by filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be 
filed within 30 days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 
3 103.5(a)(l)(i). 

~ & t " ' " ,  C Perry ew 
\ chief, Administrative Appeals Office 
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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
California Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. 

. The appeal will be dismissed. 

The petitioner is a Buddhist center. It seeks to classify the beneficiary as a special immigrant 
religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1153(b)(4), to perform services as a nun. The director determined that the petitioner 
had not established that the beneficiary worked continuously in a qualifying religious occupation 
or vocation for two full years immediately preceding the filing of the visa petition 

On appeal, counsel states that the beneficiary provided "voluntary services" and has never worked 
or received compensation while in the United States. Counsel submits a letter and additional 
documentation in support of the appeal. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. 5 1 101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States - 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(111) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The issue presented on appeal is whether the petitioner has established that the beneficiary 
worked continuously in a qualifying religious vocation or occupation for two full years 
immediately preceding the filing of the visa petition. 
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The regulation at 8 C.F.R. 5 204.5(m) provides that to be eligible for classification as a special 
immigrant religious worker, the alien must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the 
work during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious training or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's 
denomination throughout the two years of qualifying employment. 

Therefore, the petitioner must show- that the beneficiary worked in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
petition was filed on July 10, 2008. Accordingly, the petitioner must establish that the beneficiary 
had been continuously employed in qualifying religious work throughout the two-year period 
immediately preceding that date. 

The regulation at 8 C.F.R. 5 204.5(m)(11) provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 
or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 
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(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, 
the petitioner must submit comparable evidence of the religious work. 

In its June 25, 2008 letter submitted in support of the petition, the petitioner, through its president 
s t a t e d  that the beneficiary had been a nun for 21 years, that her duties in the 

proffered position would include "conducting ceremonies and performing various rites during 
formal gatherings," and that in accordance with Buddhist monastery tradition, "she will not be 
compensated monetarily, but she will be provided with food and shelter, and all her material needs 
will be taken" care of. 

The petitioner submitted a co of a "monk certificate" certifying that the beneficiary had become a 
monk in 1987 at & under the religious name 
dated September 15, 1999. In a December 25, 2007 
certified that the beneficiary became a nun in 1987 

. A certification from the Buddhist Congregation of Vietnam also states that the beneficiary 
became a monk in 1987 under the religious name The petitioner submitted - - 

photographs that purportedly show the beneficiary at the petitioning organization; however, it made 
no proffers of what the photographs purportedly depict. The petitioner submitted no other 
documentation of the beneficiary's employment during the qualifying period. 

In a request for evidence W E )  dated November 19,2008, the director instructed the petitioner to: 

Provide evidence of the beneficiary's work history beginning July 11, 2006 and 
ending January July 10, 2008 only. Provide experience letters written by the 
previous and current employers that include a breakdown of duties performed in 
the religious occupation for an average week. Include the employer's name, 
specific dates of employment, specific job duties, number of hours worked per 
week, form and amount of compensation, and level of responsibility/supervision. 
In addition, submit evidence that shows monetary payment, such as pay stubs or 
other items showing the beneficiary received payment. If any work was on a 
volunteer basis, provide evidence to show how the beneficiary supported himself 
during the two-year period or what other activity the beneficiary was involved in 
that would show support. [Emphasis in original.] 

In response, the petitioner submitted a statement of the beneficiary's work history indicating that the 
benekciary-worked as a nun with in ~ie tn&n h m  July i l ,  2006 t o - ~ ~ r i l  8, 
2008 and with the petitioner 8. The petitioner submitted a May 29,2007 
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statement fmm the head nun of i n  which she certified that the beneficiary 
worked as a nun with the temple from 1987 to 2007. 

The petitioner also submitted a copy of the beneficiary's visa, issued on May 25, 2007 and valid 
until May 24,2008 indicating that she was approved as a BIB2 nonirnrnigrant visitor. The record 
reflects that the beneficiary entered the United States pursuant to that visa on June 1,2007 and again 
on January 9,2008. A Form 1-94, Departure Record, indicates that on her last entry, the beneficiary 
entered the United States in a B-2 status for an authorized period of stay until July 8,2008. An alien 
who is present in the United States pursuant to a B-2 visa is not authorized to work in the United 
States. 8 C.F.R. 5 214.1 (e). Any work performed in the United States in an unauthorized status 
interrupts the continuous work experience required by the regulation. 8 C.F.R. 5 204.5(m)(4). 

In denying the petition, the director noted the difference in the dates of the beneficiary's - - 
employment with provided by the petitioner and that provided by 

The director also determined that the beneficiary had been present in the United 
States as a v~sitor in excess of 11 months during the qualifying period. The director therefore . - -  

determined that the petitioner had not establishedthat the beneficiary worked continuously in a 
qualifying religious occupation or vocation for two full years immediately prior to the filing of the 
visa petition. 

On appeal, counsel asserts that the beneficiary "has never worked in the United States or received 
any compensation during her visit" and that she "only provided religious voluntary services. The 
beneficiary did not employ as a labor worker to receive any kind of money." 

In attempting to clarify the dates of the beneficiary's employment wit- and the 
petitioner, counsel states: 

The reason t h a t  indicated in the Employment 
Certification ~etter-that the beneficiary was employed from 1987 to 2007 because the 
beneficiary came to the United States for the first ti 
time on January 09,2008. The beneficiary returned to 
visit and continued to serve there as a Nun. 

The beneficiary officially stopped served [sic] as a Nun at in 
November 2007. However, the beneficiary included her work at 
up until April 2008 because she traveled back and forth between 
and [the petitioning organization] during the period of November 25, 2007 and 
January 08,2008 . . . 

The affidavit of [the petitioner] made a mistake when indicating that the beneficiary 
was employed to April 08, 2008. The beneficiary was employed at - 

from 1987 until January 09,2008. During the period of January 09,2008 to 
April 10, 2008, the beneficiary visited many different temples in the United States. 
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The beneficiary came to provide voluntary work at [the petitioning organization] on 
April 10,2008. 

Thus counsel argues that all work done by Buddhist monks and nuns is voluntary but that the 
beneficiary was not working in the United States because she was volunteering her service without 
compensation. Counsel attempts to explain this contradiction by stating, "As a side note, Buddhist 
Nun or Monk only provides services to the temple where they reside. It is voluntary religious work 
not labor worker [sic] because she never received any kind of money or salary." 

Counsel's arguments are without merit. First, if the beneficiary was a volunteer with the petitioning 
organization or any of the other temples that she visited during her travel to the United States, then 
she did not have qualifying work experience for the purpose of this visa petition. The petitioner 
must establish that the beneficiary received compensation during the qualifying period, either 
monetarily or in-kind. 8 C.F.R. § 204.5(m)(11). If the beneficiary was not compensated for her 
work, then she was not employed for purposes of this petition. If the beneficiary received room 
and board and other incidental expenses while she worked at the petitioning organization, then 
she was employed in violation of her visa. Work in the United States in an unauthorized status is 
disqualifying for purpose of this visa petition. 

Counsel also makes contradictory statements about the beneficiary's employment with m~ 
. He alleges first that the beneficiary worked for the organization until November 

2007 "but included her work . . . up until April 2008 because she traveled back and forth 
between and" the petitioning organization from November 25, 2007 and 
January 8, 2008. Counsel then asserts that the beneficiary was employed by - 
until January 9, 2008. Further, nothing in the record supports counsel's statements. Counsel's 
explanations regarding the discrepancies are not sufficient. Without documentary evidence to 
support the claim, the assertions of counsel will not satisfy the petitioner's burden of proof. The 
unsupported assertions of counsel do not constitute evidence. Matter of Obaigbena, 19 I&N Dec. 
533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of Ramirez- 
Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). The petitioner must provide independent objective 
evidence to overcome the inconsistencies in the record. Matter of Ho, 19 I&N Dec. 582, 591-92 
(BIA 1988). Simply submitting a new claim regarding the beneficiary's work history does not 
overcome the purported history set forth in a previous claim. 

Additionally, the petitioner rovided no documentary evidence of any compensation received by the 
beneficiary, either at A or with the petitioning organization. The regulation at 8 
C.F.R. tj 204.5(m)(ll) requires the petitioner to submit documentation of the beneficiary's 
compensation during the qualifying period, whether it is salaried or non-salaried and whether the 
compensation was received inside or outside of the United States. 

Accordingly, the petitioner has failed to establish that the beneficiary worked continuously in a 
qualifying religious occupation or vocation for two full years prior to the filing of the visa petition. 
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Beyond the decision of the director, the petitioner has failed to establish how it intends to 
compensate the beneficiary. In its June 25, 2008 letter submitted in support of the petition, the 
petitioner stated that the beneficiary would "not be compensated monetarily, but she will be 
provided with food and shelter" and that it would take care of all her material needs. 

The regulation at 8 C.F.R. $204.5(m)(10) provides that the petitioner must submit: 

Evidence relating to compensation. Initial evidence must include verifiable 
evidence of how the petitioner intends to compensate the alien. Such 
compensation may include salaried or non-salaried compensation. This evidence 
may include past evidence of compensation for similar positions; budgets 
showing monies set aside for salaries, leases, etc.; verifiable documentation that 
room and board will be provided; or other evidence acceptable to USCIS. If IRS 
documentation, such as IRS Form W-2 or certified tax returns, is available, it 
must be provided. If IRS documentation is not available, an explanation for its 
absence must be provided, along with comparable, verifiable documentation. 

The petitioner provided copies of its monthly checking accounts for December through June 
2008. However, it provided none of the documentation listed in the regulation on any other 
verifiable documentation to establish how it specifically intends to provide the beneficiary with 
the stated non-salaried compensation. 

The petitioner has therefore failed to establish how it intends to compensate the beneficiary. 

The petitioner also failed to provide the attestation required by the regulation at 8 C.F.R. 
$ 204.5(m)(7). 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); see 
also Janka v. US. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de 
novo authority has been long recognized by the federal courts. See, e.g., Dor v. INS, 891 F.2d 
997, 1002 n. 9 (2d Cir. 1989). 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. $ 1361. 
Here, that burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


