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DISCUSSION: The employment-based immigrant visa petition was denied by the Director,
California Service Center, and is now before the Administrative Appeals Office (AAO) on appeal.
The appeal will be dismissed.

The petitioner seeks to classify the beneficiary as a special immigrant religious worker pursuant
to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), to
perform services as director of its Discover Africa/African Redemptive Operation (AFRO)
Network. The director determined that the petitioner had not provided verifiable evidence of
how it intends to compensate the beneficiary.

On appeal, the petitioner “asserts that there is [an] erroneous conclusion of fact” and that
“donors/supporters demonstrate their commitment to supporting [the petitioner’s] mission by
making a commitment to and in fact contributing to the financial support for particular mission
workers.” The petitioner submits additional documentation in support of the appeal.

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an
immigrant who:

(i) for at least 2 years immediately preceding the time of application for admission,
has been a member of a religious denomination having a bona fide nonprofit,
religious organization in the United States;

(i1) seeks to enter the United States —

(I) solely for the purpose of carrying on the vocation of a minister of that
religious denomination,

(I) before September 30, 2012, in order to work for the organization at the
request of the organization in a professional capacity in a religious vocation
or occupation, or

(IIT) before September 30, 2012, in order to work for the organization (or for
a bona fide organization which is affiliated with the religious denomination
‘and is exempt from taxation as an organization described in section
501(c)(3) of the Internal Revenue Code of 1986) at the request of the
organization in a religious vocation or occupation; and

(iii) has been carrying on such vocation, professional work, or other work
continuously for at least the 2-year period described in clause (i).

The issue presented on appeal is whether the petitioner has provided sufficient verifiable
evidence of how it will compensate the beneficiary in the proffered position.
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On November 26, 2008, as required under section 2(b)(1) of the Special Immigrant Nonminister
Religious Worker Program Act, Pub. L. No. 110-391, 122 Stat. 4193 (2008), U.S. Citizenship
and Immigration Services (USCIS) promulgated a rule setting forth new regulations for special
immigrant religious worker petitions. 73 Fed. Reg. 72276 (Nov. 26, 2008). Supplementary
information published with the new rule specified:

All cases pending on the rule’s effective date . . . will be adjudicated under the
standards of this rule. If documentation is required under this rule that was not
required before, the petition will not be denied. Instead the petitioner will be
allowed a reasonable period of time to provide the required evidence or
information. 73 Fed. Reg. 72276, 72285 (Nov. 26, 2008).

As the petition was pending on November 26, 2008, it is subject to the requirements of the new
regulation.

The new USCIS regulation at 8 C.F.R. § 204.5(m)(10) provides that the petitioner must submit:

Evidence relating to compensation. Initial evidence must include verifiable
evidence of how the petitioner intends to compensate the alien. Such
compensation may include salaried or non-salaried compensation. This evidence
may include past evidence of compensation for similar positions; budgets
showing monies set aside for salaries, leases, etc.; verifiable documentation that
room and board will be provided; or other evidence acceptable to USCIS. If IRS
documentation, such as IRS Form W-2 or certified tax returns, is available, it
must be provided. If IRS documentation is not available, an explanation for its
absence must be provided, along with comparable, verifiable documentation.

The petitioner provided no documentation regarding the beneficiary’s compensation with its
initial submission. In response to the director’s request for evidence (RFE) dated December 8,
2008, the petitioner stated that the beneficiary’s work with the organization is “on a volunteer
basis. As a member of our organization, [the beneficiary] has built a network of supporters from
churches, families and individuals for his compensation.” The petitioner provided partial copies
of the beneficiary’s Internal Revenue Service (IRS) Form 1040, U.S. Individual Income Tax
Return, for 2006 and 2007, on which he reported business income of $19,140 and $9,872,
respectively.

The director denied the petition, stating that the petitioner had not “explained where the
beneficiary derived this business income if the beneficiary is supported by a network of
supporters,” and that the “evidence contained in the record does not provide a complete picture
of the petitioner’s financial status” and its ability to pay the beneficiary.

On appeal, the petitioner submits a copy of its IRS Form 990, Return of Organization Exempt
from Income Tax, for the years 2005 and 2006 and a February 25, 2009 letter from
who states that he prepares the petitioner’s tax returns, and that “[t]he individuals who
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have mission status raise their own funds through a support network.” He further stated that the
beneficiary and his wife “have consistently raised enough funds to support their family.” [l

I st:tcd that the beneficiary had raised $16,653 in 2005, $19,140 in 2006, $9,872 in 2007
and $26,691 in 2008. The petitioner also submitted copies of IRS Form 1099-MISC,
Miscellaneous Income, on which it reported this income. The Forms 1099-MISC reflect only the
beneficiary’s social security number; however they were issued to the beneficiary “or” his wife.
It is not clear how much of the income is attributable to the beneficiary and how much is
attributable to his wife.

The petitioner states on appeal that it provides the beneficiary with a food allowance of $200
weekly; however, this claim is not supported by any documentation in the record. Going on
record without supporting documentary evidence is not sufficient for purposes of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Comm. 1998)
(citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. Comm. 1972)). The
petitioner further states:

Petitioner directly provided the beneficiary’s housing by giving title of the house
in which beneficiary currently resides to beneficiary as partial compensation for
his services. The property at the time of the gifting had significant equity.
Petitioner also arranged for a mortgage to be obtained by beneficiary to pay the
relatively small outstanding balance of a note owed to a third party.

The petitioner, however, provided no additional documentation about the support pledged or
directed to the beneficiary. Further, when the house was deeded to the beneficiary in 2000, the
beneficiary was responsible for the remaining $43,611.15 on the note. As such, the petitioner’s
argument that it provided housing to the beneficiary and that his current residence there is
“partial compensation” is not persuasive.

Accordingly, the record does not establish that the petitioner intends to compensate the
beneficiary at a specific rate of pay. The beneficiary is responsible for generating the funding
necessary to provide his own compensation. The amount the beneficiary receives varies from
year to year.

We note that the petitioner has not provided the attestation required by the new regulation at 8
C.F.R. § 204.5(m)(7) which provides:

An authorized official of the prospective employer of an alien seeking religious worker
status must complete, sign and date an attestation prescribed by USCIS and submit it
along with the petition. If the alien is a self-petitioner and is also an authorized official of
the prospective employer, the self-petitioner may sign the attestation. The prospective
employer must specifically attest to all of the following:



(1) That the prospective employer is a bona fide non-profit religious
organization or a bona fide organization which is affiliated with the
religious denomination and is exempt from taxation;

(i1) The number of members of the prospective employer's organization;

(iii) The number of employees who work at the same location where the
beneficiary will be employed and a summary of the type of responsibilities
of those employees. USCIS may request a list of all employees, their titles,
and a brief description of their duties at its discretion;

(iv) The number of aliens holding special immigrant or nonimmigrant
religious worker status currently employed or employed within the past
five years by the prospective employer's organization;

(v) The number of special immigrant religious worker and nonimmigrant
religious worker petitions and applications filed by or on behalf of any
aliens for employment by the prospective employer in the past five years;
(vi) The title of the position offered to the alien, the complete package of
salaried or non-salaried compensation being offered, and a detailed
description of the alien's proposed daily duties;

(vii) That the alien will be employed at least 35 hours per week;
(viii) The specific location(s) of the proposed employment;

(ix) That the alien has worked as a religious worker for the two years
immediately preceding the filing of the application and is otherwise
qualified for the position offered;

(x) That the alien has been a member of the denomination for at least two
years immediately preceding the filing of the application;

(xi) That the alien will not be engaged in secular employment, and any
salaried or non-salaried compensation for the work will be paid to the
alien by the attesting employer; and

(xii) That the prospective employer has the ability and intention to
compensate the alien at a level at which the alien and accompanying
family members will not become public charges, and that funds to pay the
alien's compensation do not include any monies obtained from the alien,
excluding reasonable donations or tithing to the religious organization.
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Subsection (xi) requires that the alien’s compensation, salaried or non-salaried, to be paid “by the
attesting employer” and not by sponsors or church parishioners. In the supplementary information
for the final rule, as it relates to self-support, the rule stated:

Compensation Requirements

USCIS proposed to add a requirement that the alien’s work, under both the
immigrant and nonimmigrant programs, be compensated by the employer.
Specifically, the rule proposed amending the definition of “religious occupation” to
require that an occupation be “traditionally recognized as a compensated
occupation within the denomination.” Commenters were concerned that the
proposed rule would exclude many religious workers who do not receive salaried
compensation, but may receive stipends, room, board, or medical care, or who may
rely on other resources such as personal savings, rather than salaried or non-salaried
compensation.

In response to the commenters’ concerns, USCIS is clarifying that compensation
can include either salaried or non-salaried compensation. Under the Internal
Revenue Code, non-salaried support, such as stipends, room, board, or medical
care, qualifies as taxable compensation unless specifically excluded.

* * *

Several commenters stated that the proposed compensation requirement would
exclude programs that traditionally utilized only self-supporting religious workers
from participating in the R-1 visa program. The comments noted that religious
workers who are self-supporting receive neither salaried nor non-salaried
compensation; instead, they may rely on a combination of resources such as
personal or family savings, room and board with host families in the United States,
and donations from the denomination’s local churches. Additionally, the comments
noted that self-supporting religious workers are currently admitted under the R-1
visa program. In response, the final rule will continue to allow these aliens to be
admitted under the R-1 visa classification. USCIS will, however, to preserve its
ability to prevent fraud, permit self-supporting religious workers only under very
limited circumstances, and, consistent with other provisions of the final rule, require
specific types of documentation.

The change provides that if the nonimmigrant alien will be self-supporting, the
petitioner must submit documentation establishing that the position the alien will
hold is part of an established program for temporary, uncompensated missionary
work within the organization, which is part of a broader, international program of
missionary work sponsored by the denomination.
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USCIS again notes that the religious worker visas are not the exclusive means by
which an alien may be admitted to the United States to peform self-supported
religious work, including missionary work. Current regulations specifically provide
for the admission of missionaries under the general visitor for business visa . . . .

73 Fed. Reg. at 72281-72282. See also Fed. Reg. at 72278.

As specifically provided for in the final rule, the only religious workers who may rely on self-
support rather than actual salary or in-kind support as evidence of their prior employment are those
workers in an established missionary program under an R-1 or B-1 nonimmigrant visa. In this
instance, the record does not establish that the beneficiary was in a missionary program.

The petitioner has failed to establish that it has the ability or the intention of compensating the
beneficiary.

Beyond the decision of the director, the petitioner has not established that it is a bona fide
nonprofit religious organization. The regulation at 8 C.F.R. § 204.5(m)(5) provides, in pertinent
part:

Tax-exempt organization means an organization that has received a determination
letter from the IRS establishing that it, or a group that it belongs to, is exempt
from taxation in accordance with sections 501(c)(3) of the IRC [Internal Revenue
Code] of 1986 or subsequent amendments or equivalent sections of prior
enactments of the IRC.

The petitioner submitted a copy of a June 20, 2007 letter from the IRS indicating that it was
exempt from taxes under section 501(c)(3) of the IRC as a public charity under sections
509(a)(1) and 170(b)(1)(A)(ii). The IRS letter therefore classifies the petitioner as a public
charity rather than a religious organization.

The regulation at 8 C.F.R. § 204.5(m)(8) provides:

Evidence relating to the petitioning organization. A petition shall include the
following initial evidence relating to the petitioning organization:

(i) A currently valid determination letter from the Internal Revenue
Service (IRS) establishing that the organization is a tax-exempt
organization; or

(i1) For a religious organization that is recognized as tax-exempt under a
group tax-exemption, a currently valid determination letter from the IRS
establishing that the group is tax-exempt; or
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(iii) For a bona fide organization that is affiliated with the religious
denomination, if the organization was granted tax-exempt status under
section 501(c)(3) of the Internal Revenue Code [IRC] of 1986, or
subsequent amendment or equivalent sections of prior enactments of the
[IRC], as something other than a religious organization:

(A) A currently valid determination letter from the IRS
establishing that the organization is a tax-exempt organization;

(B) Documentation that establishes the religious nature and
purpose of the organization, such as a copy of the organizing
instrument of the organization that specifies the purposes of the
organization;

(C) Organizational literature, such as books, articles, brochures,
calendars, flyers and other literature describing the religious
purpose and nature of the activities of the organization; and

(D) A religious denomination certification. The religious
organization must complete, sign and date a religious
denomination certification certifying that the petitioning
organization is affiliated with the religious denomination. The
certification is to be submitted by the petitioner along with the
petition.

The petitioner submitted no documentation to establish that it was covered under a group
exemption granted to a parent organization. On appeal, the petitioner provides a partial copy of
its 2008 manual, which contains its statement of faith. The petitioner’s IRS Form 990 describes
its purpose as Christian mission and education. The petitioner did not provide other
documentation such as a copy of its articles of incorporation or bylaws to establish its religious
nature and purpose, and did not provide certification indicating that it is affiliated with a
religious denomination.

The evidence is therefore insufficient to establish that the petitioner is a bona fide nonprofit
religious organization as required by the regulation at 8 C.F.R. § 204.5(m)(8).

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. § 557(b)
(“On appeal from or review of the initial decision, the agency has all the powers which it would
have in making the initial decision except as it may limit the issues on notice or by rule.”); see
also Janka v. U.S. Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO’s de
novo authority has been long recognized by the federal courts. See, e.g., Dor v. INS, 891 F.2d
997, 1002 n. 9 (2d Cir. 1989).
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The petition will be denied for the above stated reasons, with each considered as an independent
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
Here, that burden has not been met. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



