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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner is a Sunni Islamic center. It seeks to classify the beneficiary as a special immigrant 
religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 
8 U.S.C. 5 1153(b)(4), to perform services as a chaplain. The director determined that the petitioner 
had not established that the beneficiary had the requisite two years of continuous, qualifying work 
experience immediately preceding the filing date of the petition. 

On appeal, the petitioner submits a brief from counsel and various exhibits. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.C. 4 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(111) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The petitioner filed the Form 1-360 petition on May 14, 2007. At that time, the U.S. Citizenship and 
Immigration Services (USCIS) regulation at 8 C.F.R. $204.5(m)(l) read, in part: 

An . . . 1-360 visa petition for classification under section 203(b)(4) of the Act as a 
section lOl(a)(27)(C) special immigrant religious worker . . . may be filed by or for an 



alien, who . . . has been . . . carrying on the vocation of a minister of that religious 
denomination, working for the organization at the organization's request in a 
professional capacity in a religious vocation or occupation, or working in a religious 
vocation or occupation . . . continuously (either abroad or in the United States) for at 
least the two-year period immediately preceding the filing of the petition. 

On the Form 1-360 petition, the petitioner listed the following information about the beneficiary: 

Date of Arrival [in the United States]: 03/11/2000 
Current Nonimmigrant Status: R-1 [religious worker] 
Expires on: R-1 OVERSTAY 
Is the [beneficiary] in deportation or removal proceedings? Yes 
Has the [beneficiary] ever worked in the U.S. without permission? No 

Instructions printed on the petition form instructed the petitioner to explain the circumstances of the 
deportation or removal proceedings, but the record does not contain the required explanation. 

, president of the petitioning organization, described the beneficiary 's employment history: 

From 1992 to 2001, [the beneficiary] served as 
Pakistan. [The beneficiary] was employed full time as 
from 2001 to 2003 in R- 1 status.' 

Thereafter, [the beneficiary] was employed N 1  time as b y  [the petitioner] 
from October 16, 2003 to January 3 1, 2005. . . . [The beneficiary] was employed fbll 
time as by [the petitioner] . . . from September 1,2005 to November 15,2006. 
In May 2006, [the beneficiary] completed one unit of Level One in Clinical Pastoral 
Education at Albany Medical College. [The beneficiary] is on leave of absence pending 
renewal of his work permission and is currently continuing his Clinical Pastoral 
Education at Albany Medical College. 

We note that narrative conflicts with information on the Form 1-360 petition with respect to 
the date of the beneficiary's entry into the United States. The contradictory dates (2000 vs. 2001), 
however, fall well outside the two-year yualiQing period and, therefore, do not directly relate to the 
issue at hand. There is no dispute that the beneficiary was in the United States throughout the 2005- 
2007 qualifying period, as well as for several years beforehand. 

Apart from letters concerning the beneficiary's one-time participation in a worship service at a Christian 
church in April 2007, the other initial exhibits that address the beneficiary's activities during 2005-2007 

I The AAO takes administrative notice that the ledder o f ,  was convicted on eight 

federal charges relatinp. to immigration fraud in Se~tember 2004. Further details are available in a Deoartment of Justice u - " " 
press release at http:~/www.justice.gov/usao/nys pressreleases 
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all concern the beneficiary's participation in the clinical pastoral education program at AIbany Medical 
Center. 

While the petition was pending, USCIS published new regulations for special immigrant religious 
worker petitions. Supplementary information published with the new regulations specified: "All cases 
pending on the rule's effective date . . . will be adjudicated under the standards of this rule." 73 Fed. 
Reg. 72276,72285 (Nov. 26,2008). 

The current USCIS regulation at 8 C.F.R. 5 204.5(m)(4) requires the petitioner to show that the 
beneficiary has been working as a minister or in a qualifying religious occupation or vocation, either 
abroad or in lawful immigration status in the United States, continuously for at least the two-year 
period immediately preceding the filing of the petition. The USCIS regulation at 8 C.F.R. 
5 204.5(m)(11) states that any qualifying experience acquired in the United States must have been 
authorized under United States immigration law. 

The director denied the petition on November 23, 2009, stating that "the record makes clear that the 
beneficiary was not in lawful immigration status at the time of filing this petition." The director also 
noted that the beneficiary's "nonimmigrant status expired on June 14, 2003. Therefore, the beneficiary 
was out of status during the entire two year period." The director acknowledged the petitioner's 
assertion "that the beneficiary worked for at least the period September 1,2005, through November 15, 
2006" for the petitioner, but "the record generally fails to confirm the beneficiary's other activities 
during the rest of the two-year period." 

On appeal, counsel observes that the new regulations appeared with the following instruction: "If 
documentation is required under this rule that was not required before, the petition will not be denied. 
Instead the petitioner will be allowed a reasonable period of time to provide the required evidence or 
information." 73 Fed. Reg. 72276, 72285 (Nov. 26, 2008). The petitioner submits copies of the 
Federal Register publication and a redacted appellate decision in which the AAO remanded a petition 
with a pending appeal to the director, with instructions to issue a request for evidence (RFE) for newly 
required evidence. 

Counsel argues that the director's decision is procedurally flawed because the director did not issue an 
W E  before denying the petition. Counsel asserts that USCIS "should reopen its decision . . . and grant 
[the petitioner] a reasonable time to respond to such a request" for evidence. 

Counsel's argument would have more force if the director had based the denial on the petitioner's 
failure to submit newly required evidence. In this instance, however, the director did not simply find 
that the petitioner had submitted insufficient evidence. The principal basis for the denial of the petition 
was the beneficiary's admitted lack of legal status, which is a disqualifying factor on its face. If the 
petitioner's initial submission shows grounds of ineligibility, which is the case here, then the USCIS 
regulation at 8 C.F.R. tj 103.2(b)(8)(i) prescribes denial on that basis, without issuance of an RFE. 
Significantly, counsel does not identify any evidence, either real or hypothetical, that the petitioner 
could have submitted in response to an RFE that would overcome the principal ground for denial. Even 
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if such evidence did exist, nothing prevented the petitioner from submitting such materials for 
consideration on appeal. The petitioner's appellate submissions, however, exclusively address issues 
arising from the change in the regulations. Because the petitioner has neither submitted nor even 
identified any further evidence that could overcome the basis for denial, we conclude that remanding 
the petition for the issuance of an RFE would serve no useful purpose. 

Counsel also contends that, because the director's alleged error "forced" the petitioner to file an appeal, 
the director "should be instructed to r e f i d  the $585 filing fee." 8 C.F.R. fj 103.2(a)(l) flatly states that 
filing fees, including those for appeals, "are non-refundable." 

The petitioner and counsel devote most of the appeal to the procedural issues discussed above. Counsel 
only briefly addresses the substance of the denial notice, stating: 

For at least two years preceding the filing of the 1-360, the beneficiary was repeatedly 
authorized by the United States Government to be employed based upon his pending 
application for adjustment of status. 

Accordingly, for at least two years preceding the filing of the 1-360, the beneficiary was 
employed as a religious worker in lawful immigration status. 

USCIS records confirm that the beneficiary filed eleven applications for employment authorization 
between 2002 and 2009, but only the first six applications were approved. The beneficiary filed the last 
approved application on November 22, 2005, with receipt number MSC 06 049 20807. USCIS 
approved that application on February 3, 2006, granting the beneficiary employment authorization from 
March 3, 2006 through March 2, 2007. The beneficiary has since filed five applications for 
employment authorization, but all were denied.2 

The statute and regulations do not merely require two years of continuous experience, which thereafter 
permanently exist as a basis for eligibility. Sections 10 1 (a)(27)(C)(i) and (iii) of the Act clearly indicate 
that the qualifying period is "2 years immediately preceding the time" of filing (emphasis added). The 
USCIS regulation at 8 C.F.R. fj 204.5(m)(4) likewise refers to "the two-year period immediately 
preceding the filing of the petition," and similar language appears at 8 C.F.R. 5 204.5(m)(11). Earlier 
employment, regardless of its duration, cannot qualify the beneficiary for classification as a special 
immigrant religious worker. 

The USCIS regulation at 8 C.F.R. 5 204.5(m)(4)(iii) allows for a break in the continuity of the 
beneficiary's work, but only under certain specified conditions (quoted elsewhere in this decision). The 
petitioner has not claimed or demonstrated that these conditions all apply to the interruption in the 
beneficiary's work for the petitioner. The expiration of employment authorization is not an acceptable 
basis for a break in the continuity of the beneficiary's employment. 

The receipt numbers for the denied applications are: EAC 07 063 5 1241; EAC 08 800 13679; EAC 09 800 42103; 
WAC 09 232 50908; and EAC 09 800 46856. 



Because the beneficiary's employment authorization expired on March 2,2007, more than two months 
before the petition's May 14, 2007 filing date, he could not have lawfully worked in the United States 
throughout the two-year period immediately preceding the filing of the petition. Even then, the 
petitioner states that the beneficiary stopped working for the beneficiary in November 2006, four 
months before the recorded expiration date of his employment authorization and a full six months 
before the petition's filing date. 

The beneficiary admittedly did not continuously perform qualifying religious work throughout the two 
years immediately preceding May 14,2007. Therefore, the beneficiary did not qualify for classification 
as a special immigrant religious worker as of May 14, 2007. The director correctly denied the petition 
on that basis. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 1361. The petitioner has not met that burden, and has effectively conceded an affirmative 
ground of ineligibility. Accordingly, the AAO will dismiss the appeal. 

ORDER: The appeal is dismissed. 


