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DISCUSSION: The Director. California Service Center, denied the employment·based immigrant 
visa petition. The petitioner filed a motion to reconsider, which the director dismissed. The petitioner 
then filed an untimely appeal, which the director treated as a motion. The director affinned the denial 
of the petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The 
AAO will withdraw the director's decision and remand the petition for further action and consideration. 

The petitioner is an Islamic school. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.c. 
§ 1153(b)( 4), to perfonn services as a religious instructor. The director detennined that the petitioner 
had not established that the beneficiary had the requisite two years of continuous, compensated, lawful 
work experience immediately preceding the filing date of the petition. 

On appeal, the petitioner submits a brief from counsel. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section IOI(a)(27)(C) of the Act, 8 U.S.c. § 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(II) before September 30, 2012, in order to work for the organization at 
the request of the organization in a professional capacity in a religious 
vocation or occupation, or 

(III) before September 30, 2012, in order to work for the organization (or 
for a bona fide organization which is affiliated with the religious 
denomination and is exempt from taxation as an organization described 
in section 501(c)(3) of the Internal Revenue Code of 1986) at the request 
of the organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The petitioner filed the Fonn 1-360 petition on January 16, 2007, under U.S. Citizenship and 
Immigration Services (US CIS ) regulations in effect at that time. On the petition fonn, the petitioner 
provided a street address rather than a post office box. 
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The director denied the petition on August 27,2007, On September 27, 2007, the director filed a timely 
motion to reconsider the decision. On November 7,2007, the director dismissed the motion, stating that 
it did not meet the requirements of a motion at 8 C.F.R. § 103.5(a)(3). The director mailed the 
dismissal notice to the petitioner's street address shown on the Form 1-360 petition. The U.S. Postal 
Service returned the dismissal notice as undeliverable. 

On February 22, 2010, the petitioner appealed the director's November 2007 decision. Counsel has 
protested that the director used the petitioner's street address (as shown on Form 1-360) instead of its 
post office box (not shown on that form). We have used the petitioner's post office box address on the 
present decision. 

Because the petitioner's February 2010 appeal was not timely under 8 C.F.R. § 103.3(a)(2)(i), the 
director treated the untimely appeal as a motion under 8 C.F.R. § J03.3(a)(2)(v)(B)(2). The director 
granted the motion, and issued a new denial decision on May 4, 2010. The petitioner, through 
counsel, appealed the director's latest decision on June 4,2010. That appeal is now before the AAO. 

In the latest decision, the director cited new regulations published in 2008. Supplementary 
information published with the new rule specified: "All cases pending on the rule's effective date ... 
will be adjudicated under the standards of this rule." 73 Fed. Reg. 72276, 72285 (Nov. 26, 2008). 
We cannot, however, find that the proceeding was pending on the rule's effective date. 

Section 557(b) of the Administrative Procedure Act (APA), 5 U.S.c. § 557(b), provides that an initial 
agency decision is final unless "there is an appeal to, or review on motion of, the agency within time 
provided by rule." The deadline for a timely appeal or motion from the director's second decision was 
December 10,2007. Because the petitioner took no further action until February 2010, the director's 
decision was final, and the petition was not pending, on November 26, 2008. Therefore, the petition is 
not subject to the new rule. 

Because the director has reopened the petition, the director must issue a new decision under the 
regulations in effect in 2007. We will therefore remand the petition to the director for that purpose. 

We note that, while the new regulation at 8 c.F.R. § 204.5(m)(12) relating to compliance review and 
site inspections was not in effect before November 26, 2008, USCIS was already conducting 
compliance reviews and site inspections before that date. The new regulation described an existing 
process; it did not create a new one, and the director already had the authority to investigate and verify 
the claims of any party seeking immigration benefits. Therefore, the petitioner is still subject to 
compliance review and/or site inspection, at the director's discretion. 

Therefore, we will remand this matter for a new decision under the applicable regulations. As always in 
these proceedings, the burden of proof rests solely with the petitioner. Section 291 of the Act, 8 U.S.c. 
§ 1361. 
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ORDER: The director's decision is withdrawn. The petition is remanded to the director for further 
action in accordance with the foregoing and entry of a new decision which, if adverse to 
the petitioner, is to be certified to the Administrative Appeals Office for review. 


