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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
California Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. 
The appeal will be dismissed. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1 153(b)(4). The director determined that the petitioner had not established that the beneficiary 
was qualified for the position. 

The petitioner submits additional documentation in support of the appeal. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. 5 1 lOl(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States - 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(111) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

In its July 16, 2008 letter, the senior pastor of the petitioning organization indicated that it was 
petitioning for a temporary religious worker visa for the beneficiary. If the petitioner's intent was 
to petition for a temporary visa for the beneficiary to receive training to become a minister, it 
should have filed its petition on a Fonn 1-129, Petition for a Nonimmigrant Worker, pursuant to 
section 101 (a)(15)(R)(l) of the Act,, 8 U.S.C. 5 I IOl(a)(15)(R)(l). The petitioner, however. filed 
its petition on Form 1-360, Petition for Amerasian, Widow(er), or Special Immigrant. Religious 
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study or training for religious work does not constitute a religious occupation. 8 C.F.R. 
5 204.5(m)(5). 

In his letter, the senior pastor stated: 

This letter will serve as an official notice to the U.S. Embassy that I have invited the 
above family to come to our church for two additional years of work and training in 
the ministry as a pastor. Our church has an ongoing internship program designed to 
train pastors, and [the beneficiary] is being trained through this program to learn 
pastoring and how to disciple others for an effective Christian live. 

[The petitioner] will compensate [the beneficiary] $1,000 every two weeks for living 
expenses for him and his family in exchange for services rendered. He will be 
participating in all ministries and on-the-job training as a pastor at our church. 

The petitioner submitted documentation including the following: 

of Central Baptists, valid from 2001 to 2004, indicating that the beneficiary was 
"accredited as a minister and an active member" of the organization. 

2. A copy 01' a No\.eniher 18. 2003 letter from 0 
S.C., certifying that the beneficiary was a student at the institution from 2000 to 2003, 
completing his "Theological Studies with a Bachelor's degree." 

3.  A copy of a January 15, 2006 "Certificate of Internship" from the petitioning 
organization, indicating the beneficiary had completed the requirements of a "pastoral 
internship." 

4. A copy of a January 15, 2006 "Certificate of Ordination" from the petitioner, indicating 
the beneficiary was ordained as a minister. 

of a February 24, 2006 certificate from fi 
indicating the beneficiary had "satisfactorily finished the required coursework 

for a Bachelor's Degree in Theology and has been recommended for graduation." 

6. A May 14, 2006 letter froni a .-pastor associate.' of i n  
South Sioux City, Nebraska, indicating that the beneficiary was qualified as "a fill time 
Senior Pastor" for the church. 

7. Copies of the beneficiary's visas and Form 1-94, indicating that the beneficiary was in a 
valid R- 1 nonimmigrant worker status from February 10, 2004 to December 3 1, 2006 and 
from August 20,2007 to July 23,2009. 



WAC 09 004 50282 
Page 4 

In her February 3, 2009 request for evidence (RFE), the director instructed the petitioner to "[llist 
the minimum education, training, and experience necessary to do the job and submit documentary 
evidence to show that the beneficiary has met such requirements." 

The petitioner submitted no documentation responsive to the director's request. The petitioner's 
accredited representative stated, "The petitioner .-. . has been involved in training the beneficiary . . . 
and has sent him to be the pastor [of] a Hispanic church in South Sioux, City Nebraska." The 
petitioner also submitted a March 2, 2009 letter from f o r  the 
Northeast Baptist Association, who stated: 

On April 9, 2006, the [petitioner] partnered with the Primera Iglesia Bautista 
Hispana de South Sioux City . . . The purpose of this partnership was to ensure the 
promulgation of the Gospel to Spanish speaking peoples in South Sioux City, NE 
and the surrounding area. This was achieved by the calling of [the beneficiary], an 
ordained minister recognized by Primera Iglesia, [the petitioning organization], and 
the Northeast Baptist Association, to serve as the pastor of Primera Iglesia. 

The petitioner attested that the "beneficiary's bi-lingual abilities are needed for all pastoral work 
and teaching, administrative work, and oversee and upkeep of church property in South Sioux 
City, Nebraska," and resubmitted the July 16, 2008 from its senior pastor indicating that the 
proffered position was that of a minister in training. As previously noted, religious study or 
training for religious work is specifically excluded from the definition of a religious vocation or 
occupation. 8 C.F.R. 5 204.5(m)(5). 

In denying the petition, the director questioned the timing of the beneficiary's completion of his 
bachelor's degree on February 24,2006 and his ordination on January 15,2006. 

On appeal, the petitioner states that "[tlo qualifL for ordination in the Baptist denomination 
through the church . . . there is no prescribed theological education required." The petitioner's 
senior pastor provides an affidavit in which he outlined the "official process for Ordinations" by 
the petitioning organization, and stated that the beneficiary had met all of the requirements and 
had been fully trained in the church's standards. The requirement indicates that the individual 
must be a preacher and an elder, must be endorsed by other elders, and "must have prepared 
himself by obtaining ministry training through a church and/or a college. A college degree is 
encouraged but is not necessarily needed to meet this requirement." 

The petitioner provided no official documentation to corroborate the ordination requirements 
outlined by the senior pastor. Going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Multer of Sofjici, 22 
I&N Dec. 158, 165 (Comm. 1998) (citing Multer of Treasure C'rccfi of C'uliforniu. 14 I&N Dec. 
190 (Reg. Comm. 1972)). 

Additionally, the regulation states that the petitioner shall submit additional evidence as the 
director, in his or her discretion, may deem necessary. The purpose of the request for evidence is 
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to elicit further information that clarifies whether eligibility for the benefit sought has been 
established, as of the time the petition is filed. See 8 C.F.R. $ 5  103.2(b)(8) and (12). The failure 
to submit requested evidence that precludes a material line of inquiry shall be grounds for 
denying the petition. 8 C.F.R. 5 103.2(b)(14). 

Where, as here, a petitioner has been put on notice of a deficiency in the evidence and has been 
given an opportunity to respond to that deficiency, the AAO will not accept evidence offered for 
the first time on appeal. See Mutter of Soriuno, 19 I&N Dec. 764 (BIA 1988); see also Mutter of' 
Obuigbenu, 19 I&N Dec. 533 (BIA 1988). If the petitioner had wanted the submitted evidence 
to be considered, it should have submitted the documents in response to the director's request for 
evidence. Id. Under the circumstances, the AAO need not and does not consider the sufticiency 
of the evidence submitted on appeal. 

The petitioner has submitted conflicting evidence regarding the position for which it petitions for 
the beneficiary and the beneficiary's completion of his theological training. The petitioner 
claimed in its letter of July 16, 2008 that it was petitioning for the beneficiary to complete his 
training as a minister. However, it submitted a certificate indicating that the beneficiary had 
completed his internship and had been ordained as a minister in January 2006. The petitioner 
submitted documentation indicating that the beneficiary received his bachelor's degree from 
Mexican Baptist Theological Seminary in 2003. However, the petitioner also provided a 
certificate indicating that the beneficiary completed requirements for the degree in 2006. Other 
documentation indicates that the beneficiary was accredited and served as a minister from 2001 
to 2004. It is incumbent upon the petitioner to resolve any inconsistencies in the record by 
independent objective evidence. Any attempt to explain or reconcile such inconsistencies will 
not suffice unless the petitioner submits competent objective evidence pointing to where the truth 
lies. Mutter of Ho, 19 I&N Dec. 582, 591 -92 (BIA 1988). 

The petitioner provided no documentation regarding any criteria for ordination within its 
denomination despite the director's specific instructions to do so, providing only uncorroborated 
documentation regarding the criteria for the first time on appeal. The petitioner has failed to 
provide clear documentation regarding the position for which it was petitioning for the 
beneficiary and has failed to establish the beneficiary's qualifications for that position. 

Beyond the decision of the director, the petitioner has failed to establish that the beneficiary 
seeks to enter the United States to work in a full time (average of at least 35 hours per week) 
compensated position. 8 C.F.R. 5 204.5(m)(2). 

As discussed above, the petitioner stated in its July 16, 2008 letter that its invitation to the 
beneficiary was for two additional years of work and training in the ministry as a pastor. The 
petitioner has not provided evidence that it offered the beneficiary full time permanent en~ployment 
or that it would pay the beneficiary any specific rate of compensation following his training. 
Accordingly, the petitioner has failed to establish that the beneficiary seeks to enter the United 
States for the purpose of engaging in full time compensated religious employment. 
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Additionally, the petitioner has failed to establish that the beneficiary worked continuously in a 
qualifying religious vocation or occupation for two full years immediately preceding the filing of 
the visa petition. 

The regulation at 8 C.F.R. 5 204.5(m) provides that to be eligible for classification as a special 
immigrant religious worker, the alien must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the 
work during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious training or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's 
denomination throughout the two years of qualifying employment. 

Therefore, the petitioner must show that the beneficiary had been working in a qualifying 
religious occupation or vocation, either abroad or in lawful immigration status in the United 
States, continuously for at least the two-year period immediately preceding the filing of the 
petition. The petition was filed on October 6, 2008. Accordingly, the petitioner must establish that 
the beneficiary had been continuously employed in qualifying religious work throughout the two- 
year period immediately preceding that date. 

The regulation at 8 C.F.R. 5 204.5(m)(ll) provides: 

Evidence relating to the alien '.r prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petitioner must submit IRS 
[Internal Revenue Service] documentation that the alien received a salary, 
such as an IRS Form W-2 or certified copies of income tax returns. 
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(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, 
the petitioner must submit comparable evidence of the religious work. 

The petitioner submitted copies of the beneficiary's IRS Form W-2 that it issued to the beneficiary 
in 2008, indicating that it paid the beneficiary $1 1,908 in wages and provided housing valued at 
$14,092. In his March 2, 2009 letter submitted on appeal, state that the beneficiary had 
been pastor of Primera Iglesia since April 9, 2006. However, the petitioner provided none of the 
corroborative documentation spanning the entire two-year period as required by the above-cited 
regulation. 

The petitioner has failed to establish that the beneficiary worked continuously in a qualified 
religious occupation or vocation for two full years prior to the filing of the visa petition. 

The AAO maintains plenary power to review each appeal on a u't. novo basis. 5 U.S.C. 5 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); see 
also Janka v. US.  Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de 
novo authority has been long recognized by the federal courts. See, e.g., Dor v. INS, 891 F.2d 
997, 1002 n. 9 (2d Cir. 1989). 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for 
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 
Here, that burden has not been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


