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This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. !j 103.5(a)(l)(i). 

V p r r y  Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The petitioner appealed the decision to the Administrative Appeals Office (AAO). 
The AAO subsequently remanded the petition to the director for a new decision based on revised 
regulations. The director determined that the petitioner had failed to submit required evidence, and 
therefore the director again denied the petition and certified the decision to the AAO. The AAO will 
affirm the director's decision. 

The petitioner is a church of the Redeemed Christian Church of God, a Pentecostal Christian 
denomination. It seeks to classify the beneficiary as a special immigrant religious worker pursuant to 
section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1153(b)(4), to perform 
services as an outreach/education minister. The director determined that the petitioner had not 
established that the beneficiary had the requisite two years of continuous, qualifying work experience 
immediately preceding the filing date of the petition. 

In response to the certified decision, counsel correctly observes that much of the decision rests on 
derogatory information concerning the beneficiary of another petition, who was found to be working 
without authorization as a sales consultant for a cosmetics company. Because this information is not 
relevant to the petition under consideration here, it would serve no purpose to discuss it in detail in this 
decision. 

We agree with counsel that much of the information in the denial notice was included in error. This 
error, however, does not negate the outcome of the overall decision. Even disregarding the erroneous 
references to another alien, there still remains a substantive decision based on the relevant facts. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.C. 5 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(111) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
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exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. 5 204.5(m)(4) 
requires the petitioner to show that the beneficiary has been working as a minister or in a qualifying 
religious occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
petitioner filed the petition on December 4, 2006. Therefore, the petitioner must establish that the 
beneficiary was continuously performing qualifying religious work throughout the two years 
immediately prior to that date. 

The USCIS regulation at 8 C.F.R. § 204.5(m)(11) reads: 

(1 1) Evidence relating to the alien 's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 or 
certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and provided 
support for any dependents. the petitioner must show how support was maintained 
by submitting with the petition additional documents such as audited financial 
statements, financial institution records, brokerage account statements, trust 
documents signed by an attorney, or other verifiable evidence acceptable to 
USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

No evidence appears to have accompanied the initial filing of the petition. On February 22, 2007, the 
director issued a general request for evidence (WE). In response to the WE,  the pastor of the 
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petitioning church, (who did not state whether or not he is related to the beneficiary), 
stated, in an April 1,2007 letter: "The beneficiary has been with our church since June 1 gth of 2001, and 
has functioned in various capacities, including church administrator, outreachieducation minister, etc. 
She has been [an] asset in the ministry." 

The petitioner submitted copies of ten receipts for the beneficiary's claimed biweekly salary payments 
between March 2006 and March 2007. The receipts are not in an uninterrupted sequence. We note that 
two of the receipts show the same date and cover the same pay period, but contain conflicting 
information. A third pay receipt is out of chronological order. Excerpts from these statements follow: 

Pay Pkriod 1 111 7-3012006 
Pay Date 12/05/2006 
Current Salary $615.38 
YTD Salary 15,691.39 
Current Fed. Withholding 23 .OO 
YTD Fed. Withholding 500.00 
Net Pay 528.48 
YTD Net Pay 13,655.88 

a n d  cannot both be correct. The year-to-date totals on receipt f o l l o w  fiom 
receipt rather than The petitioner did not acknowledge its submission of two overlapping 
pay statements, much less attempt to explain why the statements contradict one another. 

Doubt cast on any aspect of the petitioner's proof may lead to a reevaluation of the reliability and 
sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 19 I&N 
Dec. 582, 591 (BIA 1988). It is incumbent upon the petitioner to resolve any inconsistencies in the 
record by independent objective evidence, and attempts to explain or reconcile such inconsistencies, 
absent competent objective evidence pointing to where the truth, in fact, lies, will not suffice. Id. at 
582, 591-92. 

The petitioner submitted no first-hand financial documentation, such as copies of processed checks 
with corresponding bank statements, to show which payments the beneficiary actually received. 
Also, the petitioner has submitted only ten pay statements to cover a span of 26 biweekly pay 
periods. 

The petitioner submitted copies of Internal Revenue Service (IRS) Form W-3 Transmittals of Wage and 
Tax Statements dated 2005 and 2006. The 2006 documentation shows $37,85 1.69 in salaries, of which 
$17,228.01 is said to have gone to the beneficiary. The last figure is consistent with the year-to-date 
figure shown on a pay receipt dated December 2 1,2006. The 2005 Form W-3 (on which the numeral 
"5" is handwritten), indicates that the petitioner paid $4,130.00 in salaries in 2005, all to a different 
employee. These documents do not show that the petitioner compensated the beneficiary in 2005. 



On May 19, 2007, the director issued another RFE, instructing the petitioner to "[slubmit copies of the 
beneficiary's IRS Forms W-2 (Wage and Tax Statement) and Federal Tax returns for 2004-2006 . . . in 
a sealed IRS envelope." The director also noted that the petitioner had not previously stated "when the 
beneficiary started full time paid employment" for the petitioner. 

In response, stated that the beneficiary's "salary for this position is $25,824 per 
annum and paid employment started in February 2006." This indicates that the beneficiary's 
employment began no more than ten months before the petition's December 4,2006 filing date. 

The petitioner submitted IRS-stamped Form W-2 transcripts showing that the beneficiary received 
salary income fiom the following sources: 

The petitioner 

The $17,228 figure above is consistent with previously submitted documentation, but not with the 
petitioner's claim that the beneficiary's salary is $25,824 per year. 

Counsel stated: 

It does appear [the beneficiary] did work in a capacity outside her R-1 status. While the 
undersigned and [the beneficiary] both recognize the implications of this dilemma, we 
would like to submit a letter of explanation that details the various difficulties [the 
beneficiary] has encountered since immigrating to the United States. We sincerely hope 
that this explanation gives insight into the necessity of employment outside of [the 
beneficiary's] religious work. 

. . . [The beneficiary] maintains that [her ex-husband] was physically abusive to both her 
and her children. . . . 

In 2001, [the beneficiary] decided to join [the petitioner] in order to continue her 
pursuits as a religious worker here in the United States. . . . Even when [the petitioner] 
informed [the beneficiary] that they were no longer receiving enough donations to 
support her salary, she continued to work there as a spiritual leader and religious worker. 
Unfortunately, [the beneficiary] needed to seek alternate and secondary forms of 
employment in order to support her four children while she volunteered as a religious 
worker at [the petitioning church]. Her ex-husband has been delinquent on his ordered 
child support payments, therefore creating additional constraints on the financial 
situation of [the beneficiary]. 



We will revisit the beneficiary's secular employment later in this decision. 

The director denied the petition on August 22,2007, stating that the petitioner failed to submit adequate 
documentation of employment during the 2004-2006 qualifying period. On appeal, counsel stated that 
the beneficiary "worked as a religious minister in the HlB visa category prior to securing her R1 
status."' 

Counsel also stated that the petitioner had submitted the beneficiary's IRS documentation as requested. 
It appears that the director did not recognize the IRS documentation because it consisted of transcripts 
rather than photocopies of the original Forms W-2 and tax returns. 

m l e  the appeal was pending, USCIS published new regulations on November 26, 2008. The AAO 
remanded the petition to the director on December 10, 2008, for a new decision under the revised 
regulations. 

On February 4,2009, the director instructed the petitioner to submit evidence newly required under the 
revised regulations. The director emphasized the requirement at 8 C.F.R. fj 204.5(m)(ll) that 
qualifying experience in the United States "must have been authorized under United States immigration 
law." 

In response, the petitioner submitted an attestation as required by 8 C.F.R. fj 204.5(m)(7). The 
regulation at 8 C.F.R. fj 204.5(m)(7)(ix) requires the petitioner to attest "[tlhat the alien has worked as a 
religious worker for the two years immediately preceding the filing of the application." The petitioner 
did not so attest. Instead, s t a t e d  that the beneficiary "has worked for the church for two years 
before it was incorporated in 200 1 ." 

The director denied the petition for the second time on July 10, 2009, stating that the petitioner failed to 
show that the beneficiary was lawfUlly employed as a religious worker throughout the two-year 
qualifying period that immediately preceded the petition's December 2006 filing date. 

In response to the certified denial, counsel states: "Any other employment attributed to [the beneficiary] 
was born out of necessity when her husband abused her and left her with 4 children." As noted 
previously, the beneficiary held R-1 status during the qualifying period. An alien in this status may be 
employed only by the religious organization through whom the status was obtained. 8 C.F.R. 
5 274a. 12(b)(16). Any unauthorized employment by a nonimmigrant constitutes a failure to maintain 
status. 8 C.F.R. fj 214.l(e). Once the beneficiary violated her R-1 status by accepting outside 
employment, her employment with the petitioner ceased to be lawful. 

' USCIS records confirm that the beneficiary held R-1 nonimmigrant status from December 1, 2002 to December 1, 
2004, renewed from December 2,2004 to November 30,2006, following the approval of nonimmigrant petitions filed by 
the petitioner. The receipt numbers of the nonimmigrant petitions are EAC 02 079 53229 and EAC 05 043 50226, 
respectively. The petitioner did not submit, and we cannot locate, evidence of the beneficiary's claimed prior H-1B 
status. 



Counsel has not contested the beneficiary's unauthorized employment, but has repeatedly asserted that 
financial necessity and family circumstances required supplementary employment. Unauthorized 
employment is, by regulation, disqualifying without regard to the stated reasons for that employment. 
We have no discretion to disregard USCIS regulations relating to maintenance of status. 

Furthermore, the petitioner had claimed that the beneficiary's salary is $25,824. Although the 
beneficiary worked for the petitioner for between ten and eleven months in 2006, the record shows that 
the petitioner paid the beneficiary only $1 7,228, about eight months' pay, that year. This indicates that 
the beneficiary sought outside employment at least in part because the petitioner underpaid her. This is 
consistent with counsel's assertion that, for a time, the petitioner ceased paying the beneficiary 
altogether because "they were no longer receiving enough donations to support her salary." 

According to the evidence of record, the petitioner did not pay the beneficiary at all in 2004 or 2005, 
and paid her below the proffered rate for much of 2006. 8 C.F.R. 9 204.5(m)(7)(xii) requires the 
petitioner to attest to its "ability and intention to compensate the alien." The available evidence casts 
doubt on the petitioner's ability to compensate the beneficiary. 

Also, 8 C.F.R. 5 204.5(m)(11) requires that the beneficiary's two years of qualifying experience must 
have been compensated employment unless the beneficiary met specified conditions of self-support. 
The petitioner has not met this requirement, instead conceding that the beneficiary was an unpaid 
volunteer for the majority of the qualifying period. 

The petitioner has effectively conceded the director's finding that the beneficiary was not lawfully 
employed as a religious worker throughout the two-year qualifying period. Whatever the reasons for 
the interruption of beneficiary's employment with the petitioner, and her work for secular employers 
in 2006, these factors are facially disqualifying and therefore USCIS cannot properly approve the 
petition. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 5 1361. The petitioner has not met that burden. Accordingly, the AAO will affirm the 
certified denial of the petition. 

ORDER: The director's decision of July 10,2009 is affirmed. The petition is denied. 


