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DISCUSSION: The Director, California Service Center, approved the employment-based immigrant 
visa petition. Upon further review, the director determined that the petition had been approved in error. 
The director properly served the petitioner with a notice of intent to revoke, and subsequently revoked 
the approval of the petition. The matter is now before the Administrative Appeals Office (AAO) on 
appeal. The AAO will sustain the appeal and reinstate the approval of the petition. 

The petitioner is an organization within the Church of Scientology. It seeks to classify the beneficiary 
as a special immigrant religious worker pursuant to section 203(b)(4) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 5 1153(b)(4), to perform services as a member of the Sea 
Organization, the Church of Scientology's religious order. The director determined that the beneficiary 
does not qualify for the classification sought, because he violated his nonimmigrant status during the 
two-year period immediately preceding the filing date of the petition. 

We note that attorneys and identify themselves as attorneys for 
the petitioner. The record, however, contains no Form G-28, Notice of Entry of Appearance as 
~ t t o k e ~  or Representative, designating them as such. Therefore, while we will not ignore the 
attorneys' arguments, we consider the petitioner to be self-represented in this proceeding. 

On appeal, the petitioner argues that the director should not have revoked the petition based on 
regulations that did not exist at the time of the petition's approval. 

Section 205 of the Act, 8 U.S.C. 5 1155, states: "The Secretary of Homeland Security may, at any 
time, for what he deems to be good and sufficient cause, revoke the approval of any petition 
approved by him under section 204." 

Regarding the revocation on notice of an immigrant petition under section 205 of the Act, the Board of 
Immigration Appeals has stated: 

In Matter of Estime, . . . this Board stated that a notice of intention to revoke a visa 
petition is properly issued for "good and sufficient cause" where the evidence of 
record at the time the notice is issued, if unexplained and unrebutted, would warrant a 
denial of the visa petition based upon the petitioner's failure to meet his burden of 
proof. The decision to revoke will be sustained where the evidence of record at the 
time the decision is rendered, including any evidence or explanation submitted by the 
petitioner in rebuttal to the notice of intention to revoke, would warrant such denial. 

Matter of Ho, 19 I&N Dec. 582, 590 (BIA 1988) (citing Matter of Estime, 19 I&N Dec. 450 (BIA 
1987)). 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.C. 5 1 101(a)(27)(C), which pertains to an 
immigrant who: 



(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(111) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The petitioner filed the petition on July 30, 2007. The director approved the petition on November 8, 
2007. Subsequently, on November 26, 2008, U.S. Citizenship and Immigration Services (USCIS) 
issued new regulations at 8 C.F.R. 5 204.5(m) relating to special immigrant religious worker petitions. 

The new regulation at 8 C.F.R. 5 204.5(m)(11) requires the petitioner to show that, throughout the two 
years immediately preceding the filing of the petition, any work that the beneficiary performed in the 
United States was authorized under U.S. immigration law. The former regulations contained no such 
requirement. 

The director revoked the approval of the petition (after due notice) on August 28, 2009, stating that the 
beneficiary changed employers, transferring from the Church of Scientology of Mountain View to the 
petitioning entity, without prior USCIS authorization. The director found, therefore, that the beneficiary 
had violated his R-1 nonimmigrant status under 8 C.F.R. fj 274a.l2(b)(16), which allows an R-1 
nonimrnigrant religious worker to "be employed only by the religious organization through whom the 
status was obtained." The director concluded that, because the beneficiary violated his R-1 status by 
working for a different organization, the beneficiary engaged in unauthorized employment during the 
two-year period preceding the filing of the petition. 

On appeal, the petitioner notes that the regulation at 8 C.F.R. 16 204.5(m)(l I), which formed the basis . . .  . 

for the revocation notice, did not exist in 2607 when the petition was approved. In a joint brief, m 
and quote from the Federal Register, which stated: 



All cases pending on the rule's effective date and all new filings will be adjudicated 
under the standards of this rule. If documentation is required under this rule that was 
not required before, the petition will not be denied. Instead the petitioner will be 
allowed a reasonable period of time to provide the required evidence or information. 

73 Fed. Reg. 72276, 72285 (Nov. 26,2008). Because the petition had already been approved in 2007, 
the petition was not "pending on the rule's effective date." We agree that the new regulations should 
not be applied retroactively to proceedings that were already closed before November 26, 2008. A 
case could be made for applying the regulations to approved petitions that were already in the process 
of being revoked on November 26, 2008, but this does not apply to the present petition. The director 
did not commence revocation until April 10, 2009, the date the director issued a notice of intent to 
revoke the approval of the petition. 

Because the sole basis for revocation is not permitted under the regulations, the revocation cannot 
stand, and the AAO hereby withdraws the director's decision. 

The beneficiary filed a Form 1-485 adjustment application, receipt number LIN 08 251 51533, on 
September 16,2008. The beneficiary's apparent violation of status might be relevant in the adjustment 
proceeding. (The cited regulation at 8 C.F.R. 8 274a.l2(b)(16) was in effect in 2007.) That 
proceeding, however, is administratively separate fiom the present appeal. The AAO has no 
jurisdiction over the adjudication of the adjustment application, and can issue no instructions to the 
director with respect to that proceeding. The decision as to whether the beneficiary's alleged violation 
of status warrants denial of adjustment lies with the director alone. The approval of a visa petition 
vests no rights in the beneficiary of the petition, as approval of a visa petition is but a preliminary 
step in the visa application process. The beneficiary is not, by mere approval of the petition, entitled 
to an immigrant visa. Matter of Ho at 589. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. 8 1361. The petitioner has met that burden. Accordingly, the AAO will withdraw the decision 
of the director revoking the approval of the petition. 

ORDER: The appeal is sustained and the approval of the petition is restored. 


