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This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. tj 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30 
days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. tj 103.5(a)(l)(i). 

.%-Perry Rhew u 
Chief, Administrative Appeals Office 



DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner is a Christian ministry. It seeks to classify the beneficiary as a special immigrant 
religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 
8 U.S.C. tj 1153(b)(4), to perform services as a pastor. The director determined that the petitioner had 
not established that the beneficiary had the requisite two years of continuous, qualifying work 
experience immediately preceding the filing date of the petition. 

On appeal, the petitioner submits a brief from counsel and copies of various letters and documents. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section lOl(a)(27)(C) of the Act, 8 U.S.C. 5 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(111) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The sole issue in this proceeding is whether the beneficiary possesses the required qualifying 
experience. The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. 
§ 204.5(m)(4) requires the petitioner to show that the beneficiary has been working as a minister or 
in a qualifying religious occupation or vocation, either abroad or in lawful immigration status in the 
United States, continuously for at least the two-year period immediately preceding the filing of the 



petition. The petition was filed on June 4, 2009. Therefore, the petitioner must establish that the 
beneficiary was continuously performing qualifying religious work throughout the two years 
immediately prior to that date. 

The USCIS regulation at 8 C.F.R. 5 204.5(m)(11) reads: 

(1 1) Evidence relating to the alien 's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 or 
certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and provided 
support for any dependents, the petitioner must show how support was maintained 
by submitting with the petition additional documents such as audited financial 
statements, financial institution records, brokerage account statements, trust 
documents signed by an attorney, or other verifiable evidence acceptable to 
USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

The petitioner's articles of incorporation (signed by the beneficiary as the incorporator), dated May 
2, 2006, show an address for the petitioner in Redwood Falls, Minnesota. The beneficiary continues 
to reside at the same Redwood Falls address. Materials in the record identify the beneficiary as the 
' of the petitioning entity. 

Commission (affiliated with the petitioning ministry), stated: "The church in which [the beneficiary] 
pastors meets in various homes. Unlike a church building, the home church is conducive to 
discussion in a more relaxed setting." Other witnesses also stated that the church met in various 
homes. 



On July 24, 2009, the director instructed the petitioner to submit evidence of the beneficiary's 
qualifying employment, and "evidence that the beneficiary was authorized to accept employment" in 
the United States during the 2007-2009 qualifying period. 

In resuonse. the ~etitioner submitted couies of the beneficiarv's handwritten Internal Revenue 
service Form W - i  Wage and Tax statements for 2007 and 2008.' c k n o w l e d g e d  that 
the beneficiary's R-1 status expired on February 26,2007, and "was never properly extended." 

USCIS records show that the petitioner filed nonimmigrant petitions on the beneficiary's behalf on 
March 7, 2005 (receipt number LIN 05 098 50851) and on December 28, 2006 (receipt number 
WAC 07 063 50491), but the director denied both of these petitions. In denying the 2006 petition, 
the director made a finding of fraud based on "misrepresentations or falsifications of a material fact 
on the 1-1 29 petition." 

Counsel cited a 2004 discussion of earlier petitions, and noted: "Nowhere in the analysis of those 
cases is the issue of the legality of the employment mentioned." In 2004, there existed no 
requirement that an alien's qualifying religious work in the United States had to be lawfully 
authorized. USCIS added that requirement in new regulations published on November 26, 2008. 
The new regulations were in effect when the petitioner filed the present petition in June 2009. 

The petitioner submitted exterior and interior photographs of a church building, and an outdoor sign 
identifying the beneficiary as the church's senior pastor. This contradicts the prior claim that "[tlhe 
church in which [the beneficiary] pastors meets in various homes," in contrast to "a church 
building." 

The director denied the petition on September 30, 2009, noting the denial of a previous petition 
(receipt number WAC 08 012 5 1665) filed on the beneficiary's behalf. The director had denied the 
earlier petition because the petitioner had not been able to establish that it was a viable church that 
would be consistently able to support the beneficiary. 

On appeal, counsel argues: "the church was perpetually in existence although it changed primary 
locations in 2007." 

In the denial notice, the director also quoted the regulatory requirement at 8 C.F.R. tj 204.5(m)(4) 
that the beneficiary's qualifying prior experience in the United States must have been performed "in 
lawful immigration status." 

The beneficiary entered the 7,2004 under an R-1 nonimmigrant visa that 
permitted her to work for Mount Lake, Minnesota, until February 26, 
2007. As we have shown, the petitioner admits that the beneficiary's R-1 status was not extended 
past February 26, 2007. Even ii such status had been extended, it would have expired no later than 
February 26, 2009, because section 101 (a)(l 5)(R)(ii) of the Act limits an alien's stay in R-1 status to "a 
period not to exceed 5 years." 
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Also, an issue arose even before the 2007 expiration date of the beneficiary's R-1 status. As noted 
above, the beneficiary founded the petitioning ministry in May 2006, at a time when her R-1 status 
permitted her to work a t .  The regulation at 8 C.F.R. $ 214.2(r)(6) in effect in 
2006 required the filing of a new nonirnmigrant petition before any change of employment could take 
place. The regulation added: "Any unauthorized change to a new religious organizational unit will 
constitute a failure to maintain status." Thus, the beneficiary violated her R-1 status in May 2006 when 
she left her authorized employer to start her own ministry. 

When the petitioner was first asked for evidence of the beneficiary's lawful status, the petitioner 
conceded the beneficiary's lack of such status, and counsel erroneously relied upon outdated 
information to claim that lawful status was not required. 

The record unequivocally demonstrates that the beneficiary had no lawful immigration status at any 
time during the 2007-2009 qualifying period. Therefore, any experience gained during that time is, 
by regulation, non-qualifying under 8 C.F.R. $ 5  204.5(m)(4) and (1 1). 

For the above reasons, we affirm the director's finding that the petitioner did not establish that the 
beneficiary possessed the required two years of continuous, lawfully authorized employment 
experience immediately preceding the filing of the petition. The petition cannot be approved, and 
must be denied. 

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 
8 U.S.C. $ 1361. The petitioner has not met that burden. Accordingly, the AAO will dismiss the 
appeal. 

ORDER: The appeal is dismissed. 


