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ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. 5 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or 
Motion, with a fee of $58.5. Please be aware that 8 C.F.R. fj 103..5(a)(l)(i) requires that any motion must 
be filed within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

v e r y  Rhew 
Chief, Administrative Appeals Office 



DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
California Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. 
The appeal will be dismissed. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1153(b)(4), to perform services as an assistant pastor. The director determined that the 
petitioner had not established that it qualifies as a bona fide nonprofit religious organization. 

On appeal, counsel asserts that the regulation cannot be applied retroactively and that the United 
States Citizenship and Immigration Services (USCIS) failed to give the petitioner sufficient time 
to comply with the new regulation and thereby violated the petitioner's due process rights. Counsel 
submits a brief and additional documentation in support of the appeal. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 10 1 (a)(27)(C) of the Act, 8 U.S.C. 5 1 1 0 1 (a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States - 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(111) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The petition was filed on November 17,2008. Pursuant to requirements under section 2(b)(l) of the 
Special Immigrant Nonminister Religious Worker Program Act, Pub. L. No. 110-391, 122 Stat. 
4193 (2008), USCIS issued new regulations for special immigrant religious worker petitions. 
Supplementary information published with the new rule specified: 



All cases pending on the rule's effective date . . . will be adjudicated under the 
standards of this rule. If documentation is required under this rule that was not 
required before, the petition will not be denied. Instead the petitioner will be allowed 
a reasonable period of time to provide the required evidence or information. 73 Fed. 
Reg. 72276,72285 (Nov. 26,2008). 

Accordingly, on March 17, 2009, the director issued a request for evidence (RFE), instructing the 
petitioner to submit, among other documentation, a tax-exempt certification from the Internal 
Revenue Service (IRS). The petitioner was instructed to submit the requested documentation by 
June 9,2009. 

The new USCIS regulation at 8 C.F.R. $204.5(m)(5) provides, in pertinent part: 

Tax-exempt organization means an organization that has received a determination 
letter from the IRS establishing that it, or a group that it belongs to, is exempt 
from taxation in accordance with sections 501(c)(3) of the IRC [Internal Revenue 
Code] of 1986 or subsequent amendments or equivalent sections of prior 
enactments of the IRC. 

Additionally, the regulation at 8 C.F.R. $ 204.5(m)(8) provides: 

Evidence relating to the petitioning organization. A petition shall include the 
following initial evidence relating to the petitioning organization: 

(i) A currently valid determination letter from the [IRS] establishing that 
the organization is a tax-exempt organization; or 

(ii) For a religious organization that is recognized as tax-exempt under a 
group tax-exemption, a currently valid determination letter from the IRS 
establishing that the group is tax-exempt; or 

(iii) For a bona fide organization that is affiliated with the religious 
denomination, if the organization was granted tax-exempt status under 
section 501(c)(3) of the [IRC] of 1986, or subsequent amendment or 
equivalent sections of prior enactments of the [IRC], as something other 
than a religious organization: 

(A) A currently valid determination letter from the IRS 
establishing that the organization is a tax-exempt organization; 

(B) Documentation that establishes the religious nature and 
purpose of the organization, such as a copy of the organizing 



instrument of the organization that specifies the purposes of the 
organization; 

(C) Organizational literature, such as books, articles, brochures, 
calendars, flyers and other literature describing the religious 
purpose and nature of the activities of the organization; and 

(D) A religious denomination certification. The religious 
organization must complete, sign and date a religious 
denomination certification certifying that the petitioning 
organization is affiliated with the religious denomination. The 
certification is to be submitted by the petitioner along with the 
petition. 

In a March 13, 2007 letter submitted with the petition, the petitioner, through its senior pastor 
, stated: 

Our understanding from Internal Revenue Service (IRS) information is that 
churches that meet the requirements of IRS section 501(c)(3) are automatically 
considered tax exempt and are not required to apply for and obtain recognition of 
tax-exempt status from the IRS. Since we believe we meet the requirements of 
IRS section 501(c)(3), we have not obtained official written recognition fiom the 
IRS on this matter. 

The petitioner submitted a copy of the IRS Instructions for Form 1023, Application for Recognition 
of Exemption Under Section 501(c)(3), which indicates that a church is not required to file IRS 
Form 1023 in ordered to be considered tax exempt under section 501(c)(3) of the IRC. The 
petitioner also submitted a letter f i o m  who identified himself as a certified public 
accountant (CPA), who opined that the petitioner was exempt from taxation pursuant to section 
501 (c)(3) of the IRC and not required to file IRS Form 1023. 

In its April 21, 2009 response to the RFE, the petitioner stated that it had filed the IRS Form 1023 
on April 3, 2009 "only to meet USCIS regulations." The petitioner further stated that it had not 
received the certification but would provide the document upon receipt. The petitioner submitted a 
copy of an April 14, 2009 letter fiom the IRS, acknowledging receipt of the petitioner's application 
and informing it that, absent a need to further develop its application, it should receive its exemption 
letter within 60 days. 

The director denied the petition on May 13,2009 based on the petitioner's failure to provide a valid 
determination letter from the IRS establishing its status as a religious organization exempt from 
income taxes under section 501(c)(3) of the IRC. On June 26, 2009, the petitioner provided the 
required IRS determination letter, dated June 17,2009, to USCIS. 



On appeal, counsel asserts that the application of the new regulation to the instant petition, which 
was filed prior to the publication of the new regulation, "is tantamount to an impermissible ex 
post facto law." Counsel states: 

A statute is impermissibly retroactive if it attaches new legal consequences to prior 
events because its application "impose[s] new duties with respect to transactions 
already completed." Landgraj' v. USI Film Products, 5 1 1 U.S. 244 [(I 994)l. 
Whether a new statute attaches new legal consequences to prior conduct "demands 
a common sense, functional judgment" that "should be informed and guided by 
"familiar considerations of fair notice, reasonable reliance, and settled 
expectations." Hernandez v Gonzales, 437 F. 3d 34 1, (3rd Cir. 2006). 

Counsel then argues that since the new regulation was effective after the petitioner filed its 
petition, it "attached another requirement causing a new legal consequence - i.e. their application 
was not acceptable according to the new regulations, but would have been approved according to 
the former regulations in effect when they filed it!" 

We reject counsel's argument. First, the petition had not been adjudicated by USCIS prior to the 
implementation of the new regulations on November 26, 2008. The petition had not been 
"completed" at that time. Therefore, the regulation imposed no new duty on the petitioner that 
would have affected a previously completed or approved petition. Second, the record does not 
reflect that the petition would have been approved under the superseded regulation. We note that 
in order to establish its bona fides as a tax-exempt organization under the prior regulation at 8 
C.F.R. fj 204.5(m)(3), the petitioner was required to submit either an exemption letter from the IRS 
or such documentation as is required by the IRS to establish eligibility for exemption under 
section 501(c)(3) of the IRC as it relates to a religious organization. The petitioner failed to 
submit this required documentation with its application, and indeed argued that it was not 
required to follow the regulation. 

The petitioner's argument that it is not required to obtain a determination letter from the IRS 
because it is not required to do so by the IRS is without merit. First, the regulations governing 
immigration under the purview of USCIS and those governing federal taxation under the 
purview of the IRS serve two different purposes. While the IRS regulations may automatically 
exempt churches as nonprofit organizations for the purpose of determining whether such an 
organization is required to file a federal tax return and pay taxes, the USCIS regulation offers no 
such exemption for those organizations who seek benefits under immigration laws. We note that 
the IRS guidance to churches includes the following advisory: 

Although there is no requirement to do so, many churches seek recognition of 
tax-exempt status from the IRS because such recognition assures church leaders, 
members, and contributors that the church is recognized as exempt and qualifies 
for related tax benefits. 

IRS Publication 1828, Tax Guide for Churches and Religious Organizations. 



Thus, the IRS recognizes that there may be reasons why a church may want to obtain official IRS 
recognition as a tax-exempt organization although under IRS regulations, the church is not 
required to do so. The IRS provides detailed guidance on how to obtain a determination letter 
that applies equally to churches as to other religious organizations. Id. 

Counsel argues that "the relevant public Form 1-360 was also not changed until November 26, 
2008, to incorporate the new requirement." Counsel asserts that the petitioner followed the 
regulations that were on the Form 1-360 at the time the petition was filed and that the form did 
not mention the requirement of an IRS determination letter, whereas the new form does. Again, 
the argument is without merit. Instructions accompanying a form would not supersede a 
controlling regulation or statute. Further, instructions accompanying the previous version of the 
Form 1-360 required the petitioner to submit either documentation that it is exempt from taxation 
under section 501(c)(3) of the IRC or the information required by the IRS to make such a 
determination. The petitioner did neither. A simple declaration that it is a church and an opinion 
from a CPA is not documentation that the organization is a bona fide nonprofit religious 
organization. According to IRS Publication 557, the IRS does not automatically accept that a 
particular organization is a church simply because the organization states that it is. The organization 
must meet the requirements of section 501(c)(3) to be automatically exempt, and one of the 
reasons for choosing to file the Form 1023 is to receive IRS recognition of the organization as a 
church.' 

Further, while the Act and its implementing regulations do not require an organization to establish 
that it is a church to qualify as a bona fide nonprofit religious organization, it must establish that its 
tax-exemption is based on its religious nature. As discussed earlier, the IRS and USCIS 
regulations serve different purposes, and while a currently valid letter from the IRS recognizing 
an organization as a church is required under USCIS regulation, the IRS automatic exemption of 
a church as nonprofit is unrelated to the USCIS requirements that the organization establish itself 
as both a religious organization and as a nonprofit organization for immigration purposes. 

Counsel also argues that "the regulations and the controlling law state clearly that such 
regulation is to be applied for future cases only," and that the instant petition "should be 
grandfathered under the former regulation and therefore, immediately approved." Quoting the 
APA, which defines a "rule" as "the whole or a part of an agency statement of general or 
particular applicability and future effect designed to implement, interpret, or prescribe law or 
policy or describing the organization, procedure, or practice requirements of an agency," counsel 
asserts that the USCIS rule promulgated on November 26, 2008, was "a prospective rule, not a 
retroactive one." Counsel also asserts that an amendment to the rule revised the regulations for 
the Form 1-360, which was not available until after the petitioner filed its petition. 

Counsel's argument is unpersuasive. The wording of the relevant legislation demonstrates 
Congress' interest in USCIS regulations. Section 2(b)) of the Special Immigrant Nonminister 

I IRS Publication 557 at page 21. 
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Religious Worker Program Act, Pub. L. No. 1 10-391, 122 Stat. 4193 (2008), reads in pertinent 
part: 

Regulations - Not later than 30 days after the date of the enactment of this Act, 
the Secretary of Homeland Security shall - 

(1) issue final regulations to eliminate or reduce fraud related to the granting 
of special immigrant status for special immigrants described in subclause 
(11) or (111) of section 101 (a)(27)(C)(ii) of the Immigration and Nationality 
Act (8 U.S.C.) 1 101(a)(27(C)(ii). 

When USCIS published the new rule in November 2008, it did so in accordance with explicit 
instructions from Congress. As discussed previously, supplementary information published with 
the new rule specified that it is applicable to all cases pending on that date. 

Furthermore, the October 2008 legislation extended the special immigrant nonminister religious 
program only until March 5, 2009. From the wording of the statute, it is clear that this extension 
was so short precisely because Congress sought to learn the effect of the new regulations before 
granting a longer extension. Congress has since extended the life of the program three times.2 On 
any of those occasions, Congress could have made substantive changes in response to the 
regulations they requested, but Congress did not do so. Congress is presumed to be aware of an 
administrative or judicial interpretation of a statute and to adopt that interpretation when it reenacts 
a statute without change. Lorillard v. Pons, 434 U.S. 575, 580 (1978). We may therefore presume 
that Congress has no objection to the new regulations as published, or to USCIS' interpretation and 
application of those regulations. Thus, despite counsel's argument to the contrary, it is clear that 
USCIS intended the rule to be retroactive and that Congress was not opposed to its retroactive 
application. 

Counsel also asserts that the petitioner was not provided sufficient time in which to obtain the 
certificate, and that the IRS "usually takes over 3 months" to issue a determination letter. The 
petitioner provided a copy of a page from the IRS website, accessed on June 8, 2009, explaining 
that, because of processing problems, its usual processing time of 60 days had been extended by 
at least 90 days. However, processing delays by IRS are not within the control of USCIS. The 
record reflects that the petitioner received the RFE on March 20, 2009, with a response date of 
June 9, 2009 or over 80 days later. This time frame was within the response period originally 
provided in the IRS guidance. It is noted that pursuant to the regulation at 8 C.F.R. 
§ 103.2(b)(S)(iv), additional time to respond to an RFE may not be granted. 

Counsel argues that "the Service was well aware of the time required with complying with this 
new and burdensome requirement," as evidenced by the requirement that the exemption letter be 

2 Pub. L. No. 11 1-9 5 1 (March 20, 2009) extended the program to September 29,2009. Pub .L. No. 11 1- 
68 8 133 (October 1, 2009) extended the program to October 30, 2009. Pub .L. No. 11 1-83 5 568(a)(l) 
(October 28,2009) extended the program to September 29,2012. 



submitted as initial evidence and the objection of commenters regarding the fee required by IRS. 
Counsel then asserts that "instead of allowing time for petitioner to obtain the proper 
documentation," the director denied the petition in violation of the petitioner's due process. 

We must again reject counsel's argument. As noted, the petitioner was provided with a 
reasonable period in which to apply for and receive the required documentation from IRS. 
Further, the record does not reflect that the petitioner requested additional time in which to 
submit the required do~umentation.~ 

Finally, counsel argues USCIS has already approved the petitioner as a religious entity during a 
2008 site visit. The regulation at 8 C.F.R. 5 204.5(m)(12) provides: 

Inspections, evaluations, verzfications, and compliance reviews. The supporting 
evidence submitted may be verified by USCIS through any means determined 
appropriate by USCIS, up to and including an on-site inspection of the petitioning 
organization. The inspection may include a tour of the organization's facilities, an 
interview with the organization's officials, a review of selected organization 
records relating to compliance with immigration laws and regulations, and an 
interview with any other individuals or review of any other records that the 
USCIS considers pertinent to the integrity of the organization. An inspection may 
include the organization headquarters, satellite locations, or the work locations 
planned for the applicable employee. If USCIS decides to conduct a pre-approval 
inspection, satisfactory completion of such inspection will be a condition for 
approval of any petition. 

The record reflects that immigration officials conducted a compliance review verification visit at 
the petitioner's location on October 15, 2008 for the purpose of verifying the petitioner's 
information and detecting and preventing fraud. A compliance review is a verification of the 
information provided in the petition and does not serve as a substitution for any evidence 
required by the regulation. 

The regulation states that the petitioner shall submit additional evidence as the director, in his or 
her discretion, may deem necessary. The purpose of the request for evidence is to elicit further 
information that clarifies whether eligibility for the benefit sought has been established, as of the 
time the petition is filed. See 8 C.F.R. $ 5  103.2(b)(8) and (12). The failure to submit requested 
evidence that precludes a material line of inquiry shall be grounds for denying the petition. 8 
C.F.R. $ 103.2(b)(14). As the petitioner failed to submit the requested evidence in response to 
the director's RFE, that alone constitutes a sufficient ground to deny the petition. 

we are not unmindful of the requirement of 8 C.F.R. § 103.2(b)(8)(iv) that the time for responding to an 
RFE cannot be extended and that all documentation must be submitted at one time. However, the 
petitioner did not request additional time and merely stated that the determination letter would be 
submitted upon receipt. 



Beyond the director's decision, the petitioner has failed to establish that the beneficiary worked 
continuously in a qualifying religious vocation or occupation for two full years immediately 
preceding the filing of the petition. 

The regulation at 8 C.F.R. 5 204.5(m) provides that to be eligible for classification as a special 
immigrant religious worker, the alien must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the 
work during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious training or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's 
denomination throughout the two years of qualifying employment. 

Therefore, the petitioner must show that the beneficiary worked in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
petition was filed on November 17, 2008. Accordingly, the petitioner must establish that the 
beneficiary was continuously employed in qualifying religious work throughout the two-year period 
immediately preceding that date. 

The regulation at 8 C.F.R. 5 204.5(m)(11) provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 
or certified copies of income tax returns. 



(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, 
the petitioner must submit comparable evidence of the religious work. 

In its November 12, 2008 letter submitted in support of the petition, the petitioner stated that the 
beneficiary had been working in the proffered position of associate pastor since 2003. The petitioner 
provided a summary of the beneficiary's duties and stated that he had a 40-hour workweek. The 
petitioner also submitted several church programs that identify the beneficiary as one of the 
participants. It also submitted a November 11,2008 letter from its business administrator listing the 
beneficiary's total compensation from 2005 through October 3 1, 2008. The petitioner, however, 
submitted none of the documentation required by the above-cited regulation. 

Further, the record does not reflect that the beneficiary was in a lawful immigration status during the 
qualifying period. The record reflects that the beneficiary was approved for R-1 nonirnrnigrant 
religious worker status from July 20, 2006 to May 26, 2008. The petitioner provided no 
documentation to establish that the beneficiary was in a lawful immigration status from May 27, 
2008 to the date the petition was filed on November 17,2008. Any work in the United States in an 
unauthorized status interrupts the continuous work experience for purposes of this visa 
classification. 

Accordingly, the petitioner has failed to establish that the beneficiary worked in a qualifying 
religious occupation or vocation for two full years immediately preceding the filing of the visa 
petition. 

Additionally, the petitioner has failed to establish how it intends to compensate the beneficiary. 

The petitioner stated that the beneficiary would receive an annual salary of $30,000. The regulation 
at 8 C.F.R. § 204.5(m)(10) provides that the petitioner must submit: 

Evidence relating to compensation. Initial evidence must include verifiable 
evidence of how the petitioner intends to compensate the alien. Such 
compensation may include salaried or non-salaried compensation. This evidence 
may include past evidence of compensation for similar positions; budgets 
showing monies set aside for salaries, leases, etc.; verifiable documentation that 
room and board will be provided; or other evidence acceptable to USCIS. If IRS 
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documentation, such as IRS Form W-2 or certified tax returns, is available, it 
must be provided. If IRS documentation is not available, an explanation for its 
absence must be provided, along with comparable, verifiable documentation. 

The petitioner submitted a copy of its unaudited financial statements for 2006 and 2007. In his 
November 11, 2008 statement, the business administrator stated that the beneficiary was paid 
$1 1,470 in 2006, $15,590 in 2007 and $18,271 through October 2008. The petitioner has 
provided no documentation to establish that it has paid the beneficiary the proffered 
compensation in the past and none of the other documentation enumerated in the above-cited 
regulation. Accordingly, the petitioner has failed to establish how it intends to compensate the 
beneficiary. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), a f d ,  345 F.3d 683 (9"' Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

The petition will be denied for the above stated reasons, with each considered as an independent 
and alternative basis for denial. The burden of proof in visa petition proceedings remains entirely 
with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. Here, the petitioner has not 
sustained that burden. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


