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PETITION: Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section 
203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. tj 1153(b)(4), as 
described at Section 101(a)(27)(C) of the Act, 8 U.S.C. tj 1101(a)(27)(C) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the 
documents related to this matter have been returned to the office that originally decided your case. Please 
be advised that any further inquiry that you might have concerning your case must be made to that office. 

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional 
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. 
The specific requirements for filing such a request can be found at 8 C.F.R. 9 103.5. All motions must be 
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or 
Motion, with a fee of $585. Please be aware that 8 C.F.R. 5 103.5(a)(l)(i) requires that any motion must 
be filed within 30 days of the decision that the motion seeks to reconsider or reopen. 

Thank you, 

V Perry Rhew 
Chief, Administrative Appeals Office 
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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
California Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. 
The appeal will be dismissed. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 11 53(b)(4), to perform services as a pastor. The director determined that the petitioner had not 
established that the beneficiary worked continuously in a qualifying religious occupation or 
vocation for two full years immediately preceding the filing of the visa petition. 

On appeal, counsel asserts that it is "fundamentally unfair" to apply the new U.S. Citizenship and 
Immigration Services (USCIS) to the instant petition and that "the new 1-360 regulation has no 
counterpart for 1-1 30s and I-140s, which are similar visa petitions to the 1-360." 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. 5 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States - 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(111) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The issue presented is whether the petitioner has established that the beneficiary worked 
continuously in a qualifying religious vocation or occupation for two full years immediately 
preceding the filing of the visa petition. 



The petition was filed on May 2, 2007. Therefore, the petitioner must establish that the beneficiary 
was continuously employed in qualifLing religious work throughout the two-year period 
immediately preceding that date. 

As required under section 2(b)(l) of the Special Immigrant Nonminister Religious Worker 
Program Act, Pub. L. No. 1 10-391, 122 Stat. 41 93 (2008), on November 26, 2008, USCIS 
promulgated a rule setting forth new regulations for special immigrant religious worker petitions. 
Supplementary information published with the new rule specified: "All cases pending on the 
rule's effective date . . . will be adjudicated under the standards of this rule. If documentation is 
required under this rule that was not required before, the petition will not be denied. Instead the 
petitioner will be allowed a reasonable period of time to provide the required evidence or 
information." 73 Fed. Reg. 72276, 72285 (Nov. 26, 2008). As the instant petition was pending a 
decision by the California Service Center (CSC) on November 26,2008, it was therefore subject to 
the new rule. 

The new USCIS regulation at 8 C.F.R. 5 204.5(m) provides that to be eligible for classification 
as a special immigrant religious worker, the alien must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the 
work during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious training or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's 
denomination throughout the two years of qualifying employment. 

Additionally, the new USCIS regulation at 8 C.F.R. 5 204.5(m)(ll) provides: 

Evidence relating to the alien2 prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 



Page 4 

(i) Received salaried compensation, the petitioner must submit IRS 
[Internal Revenue] documentation that the alien received a salary, such as 
an IRS Form W-2 [Wage and Tax statement] or certified copies of income 
tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, 
the petitioner must submit comparable evidence of the religious work. 

On the Form 1-360, Petition for Amerasian, Widow(er), or Special Immigrant, the petitioner stated 
that the beneficiary entered the United States on September 22, 1990 with an authorized period of 
stay until March 21, 1991, and that he was currently "out of status." In its April 27, 2007 letter 
submitted in support of the petition, the petitioner stated that the beneficiary began his "full time 
ministry in 2001," becoming "an Exhorter, our church's official ministerial title, in 2002." 

that the beneficiary had worked for the church from April 2001 to February 4, 2006 before 
transferring to the petitioning organization. The letter indicated that the beneficiary was paid $6,200 
beginning in 2005. In an April 12, 2007 letter, the petitioner stated that it paid the beneficiary a 
salary of $200 per week. The petitioner provided a copy of the beneficiary's uncertified, unsigned 
and undated IRS Form 1040, U.S. Individual Income Tax Return, for 2005, on which he reported 
wages of $6,200. The petitioner also submitted copies of IRS Form W-2 that it issued to the 
beneficiary reflecting that it paid the beneficiary $13,655 in wages in 2006, and a copy of the 
beneficiary's uncertified IRS 1040 on which he reported the wages. The petitioner submitted copies 
of processed checks indicating that it paid the beneficiary from $600 to $800 per month beginning 
in May 2006 (excluding the month of October 2006), and that it paid the rent and utilities on the 
beneficiary's house from July through December 2006. All of the checks were drawn on the 
petitioner's account and signed by the beneficiary. 

The director denied the petition on April 13, 2009, finding that the beneficiary had not been in a 
lawful immigration status during the two years immediately prior to the filing of the visa petition. 

On appeal, counsel argues that section 245(i) of the Act "allows aliens who are out of status to 
adjust status if the alien is the beneficiary of a visa petition filed on or before April 30,2001 and the 
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alien was physically present in the United States on December 21, 2000." Counsel's argument is 
without merit. 

Section 245(i) of the Act, 8 U.S.C. 8 1255(i) provides: 

(i) Adjustment in status of certain aliens physically present in United States 

(1) Notwithstanding the provisions of subsections (a) and (c) of this 
section, an alien physically present in the United States - 

(A) who - 

(i) entered the United States without inspection; or 

(ii) is within one of the classes enumerated in subsection (c) of this 
section; 

(B) who is the beneficiary (including a spouse or child of the principal 
alien, if eligible to receive a visa under section 1153(d) of this title) of - 

(i) a petition for classification under section 1154 of this title that 
was filed with the Attorney General on or before April 30,2001; or 

(ii) an application for a labor certification under section 
11 82(a)(5)(A) of this title that was filed pursuant to the regulations 
of the Secretary of Labor on or before such date; and 

(C) who, in the case of a beneficiary of a petition for classification, or an 
application for labor certification, described in subparagraph (B) that was 
filed after January 14, 1998, is physically present in the United States on 
December 2 1,2000; 

may apply to the Attorney General [now the Secretary of Homeland Security] for 
the adjustment of his or her status to that of an alien lawfully admitted for 
permanent residence. 

On a previous Form 1-360 filed on behalf of the beneficiary (SRC 01 182 5508 1 O), the organization 
then petitioning for the beneficiary indicated that he entered the United States on September 22, 
1990 pursuant to a B 1/B2 visa and that his authorized period of stay expired in March 199 1. USCIS 
records confirm that the beneficiary entered the United States on September 22, 1990 in a B-2 
nonirnmigrant visitor's status. The record does not reflect that the beneficiary left the United States 
after that date. The previous Form 1-360 petition was filed on May 4, 2001 under section 203(b)(4) 
of the Act, 8 U.S.C. 5 11 53(b)(4) and not under section 204(a), 8 U.S.C. § 11 54. On October 3, 
2005, the Director, Texas Service Center, in a Notice of Intent to Deny (NOID), notified the 



petitioner of the 2001 Form 1-360 that its named representative, was convicted in 
federal court of immigration fiaud and provided the petitioner with an opportunity to provide 
additional documentation of the beneficiary's eligibility for this visa classification. The petitioner 
failed to respond to the NOID and the petition was denied for abandonment on November 2 1,2005. 

The question of whether the never-approved 2001 filing qualifies the beneficiary for section 
245(i) relief lies outside the scope of this proceeding. Even if we were to find that the beneficiary 
qualifies for such relief, that finding would not change the outcome of the present proceeding. 

Section 245(i) relief applies at the adjustment stage, not the petition stage. The present 
proceeding is not an adjustment proceeding. Section 245(i)(2)(A) of the Act requires that an 
alien seeking section 245(i) relief must be "eligible to receive an immigrant visa"; that is, the 
alien must be the beneficiary of an approved immigrant visa petition. The law does not require 
USCIS to approve every petition filed on behalf of aliens who seek section 245(i) relief. Rather, 
such relief presupposes an already-approved petition. Without an approved petition, the 
beneficiary has no basis for adjustment of status, and therefore section 245(i) relief never comes 
into play. 

The regulations at 8 C.F.R. 5 204.5(m) say nothing about what benefits are or are not available to 
the beneficiary at the adjustment stage, and the director, in this proceeding, did not bar the 
beneficiary from ever receiving benefits under section 245(i) of the Act. Rather, the director 
found that the beneficiary's lack of lawful status during the two-year qualifying period prevents 
the approval of the present petition. The beneficiary's hypothetical eligibility for section 245(i) 
relief at the adjustment stage does not require us to approve the petition before the beneficiary 
has even reached that stage. 

The petitioner does not dispute the director's finding that the beneficiary engaged in unauthorized 
employment during the two-year qualifying period. Rather, the petitioner, through counsel, has 
argued that this unauthorized employment should not disqualify the beneficiary. For the reasons 
explained above, we reject this argument. Under 8 C.F.R. §§ 204.5(m)(4) and (1 I), the petition 
cannot be approved, because the beneficiary's religious employment in the United States during 
the qualifying period was not authorized under United States immigration law. 

Counsel also asserts that the denial of the petition was "fundamentally unfair" to the beneficiary 
as the decision was pending for more than two years and therefore was not adjudicated before the 
implementation of the new regulations. Counsel asserts that the current processing time for 
immigrant religious worker petitions is six months and that USCIS "showed no cause" for the 
delay in processing the current petition. Counsel provides information from the USCIS website 
which shows the CSC processing time as of March 3 1,2009. The document reflects that the time 
frame for processing Form 1-360 petitions was approximately six months. Counsel offers no 
argument as to how processing times in 2009 are relevant to processing times in 2007, when the 
petition was filed. 



Additionally, information on the document makes clear that processing times are a target, not a 
specific period of time in which a particular petition or application will be completed. The 
document also informs customers that "USCIS received a significant increase in the number of 
applications and petitions filed in fiscal year (FY) 2007" and that "USCIS initiated efforts to 
improve processes and focus increased resources" to address the larger workload. 

Counsel states that USCIS conducted a "fraud interview" at the petitioning organization in 
August 2008 and that at the time, CSC was processing petitions received in November 2007 and 
that the instant petition was filed "a full seven months ahead of this posted schedule." Counsel's 
observation and argument do not take into account any variances in evidentiary proof provided 
by individual petitioners. That claims received in November 2007 were being processed in 
August 2008 does not imply that all claims of that date were completed. The current petition is 
an example, as it was also being processed at that time. The beneficiary's history of involvement 
with a potentially fraudulent petition mandated that USCIS exercise more than ordinary care in 
the adjudication of any petition or claim associated with the beneficiary. 

Counsel also argues that the new regulations should not be applied retroactively. Citing Landgraf 
v. USI Film Products, 51 1 U.S. 211 (1994), for the proposition that "[clourts do not apply 
statutes retroactively in the absence of clear Congressional intent," and Fernandez-Vargas v. 
Gonzales, 548 U.S. 30 (2006), that "[a] statute is not given retroactive effect 'unless such 
construction is required by explicit language or by necessary implication," counsel states that 
"Congress did not use the words 'in lawful immigration status in the United States"' and therefore 
"did not authorize the retroactive use of such words." 

In LandgraJ the Court, while stating there is a "presumption against statutory retroactivity" 
grounded in all of the Court's decisions and in several provisions of the Constitution, also 
recognized that: 

While statutory retroactivity has long been disfavored, deciding when a statute 
operates "retroactively" is not always a simple or mechanical task . . . the ban on 
retrospective legislation embraced "all statutes, which, though operating only from 
their passage, affect vested rights and past transactions . . . . [Elvery statute, which 
takes away or impairs vested rights acquired under existing laws, or creates a new 
obligation, imposes a new duty, or attaches a new disability, in respect to 
transactions or considerations already past, must be deemed retrospective. 

A statute does not operate "retrospectively" merely because it is applied to a case 
arising from conduct antedating the statute's enactment . . . or upsets expectations 
based in prior law. Rather the court must ask whether the new provision attaches 
new legal consequences to events completed before its enactment. The conclusion 
that a particular rule operates "retroactively" comes at the end of a process of 
judgment concerning the nature and extent of the change in the law and the degree 
of connection between the operation of the new rule and a relevant past event. 
[Citations and footnotes omitted.] 5 1 1 U.S. at 268-269. 



Counsel cited no rights that had vested for the petitioner or the beneficiary. The pending petition 
had not been adjudicated or approved in any manner by USCIS. A petitioner has no established 
"right" that its petition will be approved prior to its review and adjudication by USCIS. Neither the 
petitioner nor the beneficiary therefore had vested rights that were affected by the new rule and its 
implementing regulation. 

The Landgraf Court, citing its decision in Bowen v. Georgetown Univ. Hospital, 488 U.S. 204, 109 
S. Ct. 468 (1988), stated that "congressional enactments and administrative rules will not be 
construed to have retroactive effect unless their language requires this result." As discussed above, 
counsel argues that "Congress did not authorize the retroactive use of such words." 

When USCIS published the new rule in November 2008, it did so in accordance with explicit 
instructions fiom Congress. The wording of the relevant legislation demonstrates Congress' 
interest in USCIS regulations. Section 2(b)) of the Special Immigrant Nonminister Religious 
Worker Program Act, Pub. L. No. 110-391, 122 Stat. 4193 (2008), reads in pertinent part: 

Regulations - Not later than 30 days after the date of the enactment of this Act, 
the Secretary of Homeland Security shall - 

(1) issue final regulations to eliminate or reduce fraud related to the 
granting of special immigrant status for special immigrants described 
in subclause (11) or (111) of section 101(a)(27)(C)(ii) of the 
Immigration and Nationality Act (8 U.S.C.) 1 10 1 (a)(27(C)(ii). 

Furthermore, the October 2008 legislation extended the special immigrant nonminister religious 
program only until March 5, 2009. From the wording of the statute, it is clear that this extension 
was so short precisely because Congress sought to learn the effect of the new regulations before 
granting a longer extension. Congress has since extended the life of the program three times.' On 
any of those occasions, Congress could have made substantive changes in response to the 
regulations they requested, but Congress did not do so. Congress is presumed to be aware of an 
administrative or judicial interpretation of a statute and to adopt that interpretation when it reenacts 
a statute without change. Lorillard v. Pons, 434 U.S. 575, 580 (1978). We may therefore presume 
that Congress has no objection to the new regulations as published, or to USCIS' interpretation and 
application of those regulations. 

Accordingly, the USCIS retroactive application of the requirements of the November 26,2008 rule 
was not impermissible, as the rule mandated application to pending petitions and the petitioner had 
no vested rights that were affected by the application of the rule to pending petitions. 

' Pub. L. No. 11 1-9 § 1 (March 20,2009) extended the program to September 29,2009. Pub .L. No. 11 l- 
68 9 133 (October 1, 2009) extended the program to October 30, 2009. Pub .L. No. 11 1-83 9 568(a)(l) 
(October 28,2009) extended the program to September 29,2012. 



Finally, counsel argues that "USCIS does not require 1-130 and 1-140 beneficiaries to prove lawful 
status" and "has chosen to single out the beneficiaries of 1-360 petitions." Counsel further argues 
that by doing so, "USCIS has issued a regulation that makes §245(i) unavailable for 1-360 
beneficiaries." 

We must reject counsel's argument. First, as discussed above, Congress provided specific 
instructions to USCIS to implement regulations that would reduce the fraud prevalent in religious 
worker petitions. Congress imposed no similar demands for Form I- 130 and Form I- 140 petitions. 
Further, the new regulations do not apply to all Form 1-360 petitions and, as discussed above, apply 
only to the petition stage of the process, rather than to the adjustment stage. Also as discussed 
previously, to fall w i h n  the provisions of section 245(i) of the Act, the alien must be the 
beneficiary of an approved petition under section 204 of the Act. Accordingly, the Act itself limits 
those who may benefit from the provision of section 245(i). Even if the adjudication of the 
beneficiary's application for adjustment of status was within the purview of this appeal, the 
petitioner has provided no documentation to establish that the beneficiary falls within the qualifying 
provisions of section 245(i) of the Act. 

As the petitioner has not established that the beneficiary was in a lawful immigration status during 
the qualifying period, it has failed to establish that the beneficiary worked continuously in a 
qualifying religious occupation or vocation for two h l l  years immediately prior to the filing of the 
visa petition. 

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains 
entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 4 1361. Here, that burden has not 
been met. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


