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DISCUSSION: The employment-based immigrant visa petition was denied by the Director, 
California Service Center, and is now before the Administrative Appeals Office (AAO) on appeal. 
The appeal will be dismissed. 

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious 
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
5 1 153(b)(4), to perform services as an ordained pastor. The director determined that the petitioner 
had not established that the position qualifies as that of a religious occupation, that the beneficiary 
was qualified for the position, and that the beneficiary worked continuously in a qualifying 
religious occupation or vocation for two full years prior to the filing of the petition. The director 
further determined that the petitioner failed to submit the attestation required by the regulation. 

The petitioner submits additional documentation in support of the appeal. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. 5 1 101 (a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States - 

(I) solely for the purpose of canying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(111) before September 30,2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and 
is exempt from taxation as an organization described in section 501(c)(3) of 
the Internal Revenue Code of 1986) at the request of the organization in a 
religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The first issue presented on appeal is whether the petitioner has established that the proffered position 
qualifies as that of a religious occupation. The U.S. Citizenship and Immigration Services (USCIS) 
regulation at 8 C.F.R. 5 204.5(rn)(5) defines "religious occupation" as an occupation that meets all of 
the following requirements: 
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(A) The duties must primarily relate to a traditional religious function and be 
recognized as a religious occupation within the denomination. 

(B) The duties must be primarily related to, and must clearly involve, inculcating or 
carrying out the religious creed and beliefs of the denomination. 

(C) The duties do not include positions that are primarily administrative or support 
such as janitors, maintenance workers, clerical employees, fund raisers, persons 
solely involved in the solicitation of donations, or similar positions, although 
limited administrative duties that are only incidental to religious functions are 
permissible. 

(D) Religious study or training for religious work does not constitute a religious 
occupation, but a religious worker may pursue study or training incident to status. 

In its September 1, 2008 letter submitted in support of the petition, the petitioner, through the 

Hispanic Region, stated that the beneficiary "is an experienced pastor and a trained minister of the 
Gospel of Jesus Christ." A job description submitted with the petition outlines the duties of the 
position as: 

Will serve [the] church in Alexandria, Virginia. Will be responsible for church 
services, preaching, teaching, evangelism, provide pastoral counseling, and any 
other responsibilities designated by the church. Will have authority to conduct 
weddings, baptisms, funerals, and any other Christian ceremony. Will make sure 
that the programs to be implemented will comply with the standards of our 
Statement of Faith and By-Laws. 

The description also indicated that the beneficiary will work 40 hours per week. Although the job 
description did not specify compensation, Bishop Alvarez stated that the beneficiary would 
receive a yearly salary of $26,000 plus expenses. 

The petitioner submitted a copy of a July 3,2002 certificate of ordination from the Church of God in 
Cleveland, Tennessee, indicating that the beneficiary was "authorized to preach, teach, publish and 
defend the Gospel of Jesus Christ and perform any other such ministerial duties as authorized by the 
International General Assembly of the Church of God." The petitioner also provided a copy of a 
January 29, 1992 "Diploma of Graduation" indicating that the beneficiary "satisfied all the 
requirements of plan of discipleship studies" and indicating that the plan was "for the development of 
the Christian life 1990-2000." However, the translation accompanying the diploma did not contain a 
signed and certified translation. The document therefore did not comply with the terms of 8 C.F.R. $ 
103.2(b)(3), which provides: 

Translations. Any document containing foreign language submitted to [USCIS] shall 
be accompanied by a full English language translation which the translator has 
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certified as complete and accurate, and by the translator's certification that he or she is 
competent to translate from the foreign language into English. 

In a request for evidence (WE) dated February 9, 2009, the director requested additional 
information about the proffered position, instructing the petitioner to identify the job title and to: 

Provide a detailed description of the work to be done, including specific job 
duties, level of responsibility/supervision, and number of hours per week to be 
spent performing each duty. Include a daily and weekly schedule for the proffered 
position. List the minimum education, training, and experience necessary to do the 
job and submit documentary evidence to show that the beneficiary has met such 
requirements. Further, explain how the duties of the position relate to a traditional 
religious function. 

Traditional Religious Occupation: Provide evidence that the duties primarily 
relate to a traditional religious function and the position is recognized as a religious 
occupation within the denomination. Provide evidence that the duties are primarily 
related to, and clearly involve, inculcating or carrying out the religious creed and 
beliefs of the denomination. [Emphasis in the original.] 

The petitioner did not address either of these issues in its response to the WE. 

In denying the petition, the director determined: 

The job offer does not indicate that the position requires religious training or 
education beyond that of a devout member of the belief. Rather, the duties listed are 
those generally provided by dedicated members of a congregation on a volunteer 
basis. 

The record lacks any documentation establishing that the position is recognized as a 
religious or occupation related to a traditional function in this denomination. The 
petitioner did not submit By-Laws, letters from authorized officials of the religious 
organization in the United States, or other documentary evidence indicating the 
duties of this position are directly related to the religious creed of the denomination 

The record does not demonstrate that the proposed duties of the position are 
sufficiently specialized in a theological doctrine so as to constitute a religious 
occupation. 

On appeal, counsel states that the position title, the duties set out in the job description and the 
letter f r o m  indicate that the job of pastor with the petitioning organization is "not 
referring to a common person who teaches or preaches but to the ministry of the pastor as a 
preacher and teacher responsible to keep the statement of faith and the doctrine of the church." 
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The petitioner submits a copy of the Minutes of the 71St General Assembly of the Church of God 
that set forth the requirements to become an ordained minister within the organization. 

We do not concur with the director that the duties outlined in the position description describe 
duties generally provided by dedicated members of a congregation on a volunteer basis. 
Preaching, pastoral counseling, and performing weddings, baptisms and funerals are sacerdotal 
duties not normally associated with voluntary work of a regular member of the congregation. The 
Minutes of the 71'' General Assembly provide that an ordained minister within the organization 
has to meet specific qualifications, including passing an examination encompassing "church 
government, doctrine and general Biblical knowledge." 

We find that the evidence sufficiently establishes that the proffered position is a religious 
occupation within the meaning of the regulation. We therefore withdraw this determination by the 
director. 

The second issue on appeal is whether the petitioner has established that the beneficiary is 
qualified for the proffered position. 

The regulation at 8 C.F.R. 5 204.5(m)(5) defines minister as an individual who: 

(A) Is fully authorized by a religious denomination, and fully trained according to 
the denomination's standards, to conduct such religious worship and perform other 
duties usually performed by authorized members of the clergy of that 
denomination; 

(B) Is not a lay preacher or a person not authorized to perform duties usually 
performed by clergy; 

(C) Performs activities with a rational relationship to the religious calling of the 
minister; and 

(D) Works solely as a minister in the United States, which may include 
administrative duties incidental to the duties of a minister. 

The regulation at 8 C.F.R. 5 204.5(m) provides, in pertinent part: 

(9) Evidence relating to the qualijications of a minister. If the alien is a minister, 
the petitioner must submit the following: 

(i) A copy of the alien's certificate of ordination or similar documents 
reflecting acceptance of the alien's qualifications as a minister in the 
religious denomination; and 
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(ii) Documents reflecting acceptance of the alien's qualifications as a 
minister in the religious denomination, as well as evidence that the alien has 
completed any course of prescribed theological education at an accredited 
theological institution normally required or recognized by that religious 
denomination, including transcripts, curriculum, and documentation that 
establishes that the theological institution is accredited by the denomination, 
or 

(iii) For denominations that do not require a prescribed theological 
education, evidence of: 

(A) The denomination's requirements for ordination to minister; 

(B) The duties allowed to be performed by virtue of ordination; 

(C) The denomination's levels of ordination, if any; and 

(D) The alien's completion of the denomination's requirements for 
ordination. 

With the petition, the petitioner submitted a copy of the July 3, 2002 ordination certificate and a 
copy of a January 29, 1992 Diploma of Graduation. As discussed above, however, the diploma 
was not accompanied by a signed and certified translation. On appeal, the petitioner provides a 
certified translation as required by 8 C.F.R. $ 103.2(b)(3). 

In her RFE, the director instructed the petitioner to submit documentation in compliance with the 
provisions of 8 C.F.R. 5 204.5(m)(9). In response, the petitioner submitted a copy of a May 24, 
2002 Church of God School of Ministry certificate, reflecting that the beneficiary had completed 
"Pastoral Studies." The certificate is siined by y and indicates that the completion 
of the studies comes with "rights and privileges" but does not specify those "rights and privileges." 
The petitioner provided no other information regarding the course of study or where it was 
completed. In denying the petition, the director noted that the difference in the date of the diploma 
of graduation and the certificate of pastoral studies. 

The diploma was dated Jan. 29, 1992 because that was the day that it was granted. 
On the title "Discipleship", there is a statement that identifies a plan for the whole 
decade from 1990 -2000 as the duration of the program. The program was designed 
to provide training to ordain ministers of the church during a whole decade, for ten 
years. In reference to [the beneficiary,] he ended the program in 1992 and that is 
why his diploma was granted on Jan. 29, 1992 . . . . 
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The certificate of completion dated May 24, 2002 reflects the completion of a 
ministerial program approved by the denomination to grant ordination credentials. 

The qualifications of ordained minister as set out in the Minutes of the 71St General Assembly 
provided by the petitioner on a eal do not specify any training required of a ministerial 
candidate. However, d, as the Administrative Bishop of the Northeastern Hispanic 
Region, attests in his May 8, 2009 letter, that the beneficiary "has not only been performing as an 
ordained pastor but that he has also been trained as a minister of the gospel of Jesus Christ." 

The record sufficiently establishes that the beneficiary is qualified for the proffered position, and 
we withdraw the director's determination to the contrary. 

The third issue on appeal is whether the petitioner has established that the beneficiary worked 
continuously in a qualifying religious vocation or occupation for two full years immediately 
preceding the filing of the visa petition. 

The regulation at 8 C.F.R. 5 204.5(m) provides that to be eligible for classification as a special 
immigrant religious worker, the alien must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the work 
during the preceding two years will not affect eligibility so long as: 

(i) The alien was still enlployed as a religious worker; 

(ii) The break did not exceed two years; and 

(iii) The nature of the break was for further religious training or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's 
denomination throughout the two years of qualifying employment. 

Therefore, the petitioner must show that the beneficiary worked in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
petition was filed on October 6, 2008. Accordingly, the petitioner must establish that the beneficiary 
had been continuously employed in qualifying religious work throughout the two-year period 
immediately preceding that date. 

The regulation at 8 C.F.R. fj 204,5(m)(ll) provides: 
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Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized under 
United States immigration law. If the alien was employed in the United States 
during the two years immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 or 
certified copies of income tax returns. 

(ii) Received non-salaried conlpensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how support 
was maintained by submitting with the petition additional documents such 
as audited financial statements, financial institution records, brokerage 
account statements, trust documents signed by an attorney, or other 
verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, 
the petitioner must submit comparable evidence of the religious work. 

In his September 1, 2008 letter, s t a t e d  that the beneficiary had been working as an 
ordained minister of its church in Alexandria, Virginia and that he was present in the United Statues 
under Temporary Protected Status (TPS). The petitioner submitted copies of the carbons of checks 
made payable to the beneficiary for most of 2006, in 2007 and 2008. The petitioner also provided 
copies of IRS Form W-2 for 2006 and 2007 issued to him by 

reporting that it paid the beneficiary $31,236 in wages in 2006 and $38,752 in 2007. The 
petitioner also provided a copy of the beneficiary's uncertified and unsigned federal tax returns for the 
corresponding years on which he reported these wages and an additional $12,000 in income as a 
preacher in each year. The beneficiary identified his occupation as "construction/maintenance." 

In response to the director's WE, the petitioner stated that the beneficiary worked part-time as a 
minister during the qualifying two-year period but will become full time upon adjustment to legal 
residence status. The petitioner also provided a copy of the beneficiary's IRS Form W-2, reflecting 
that the beneficiary received wages of $39,911 from the Unit Owners Association in 2008, and a 
partial copy of his 2008 uncertified federal tax return, on which he reported wages and salaries of 
$51,072 and business income of $6,329. The tax return does not include a Schedule C on which the 
beneficiary reported his self-employment earnings, and the beneficiary provided no other 
documentation to explain the difference in the amount shown on his IRS Form W-2 and the amount 
he reported as wage or salary income on his return. 
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In denying the petition, the director determined that the petitioner had failed to establish that the 
beneficiary had worked full time for the petitioner. The regulation at 8 C.F.R. 5 204.5(m)(10) 
describes minister as an individual who works solely as a minister in the United States. The 
beneficiary's primary job during the qualifying period was in construction and maintenance. 
Therefore, the petitioner has failed to establish that the beneficiary worked continuously in a 
qualifying religious occupation or vocation for the two years immediately preceding the filing of 
the petition. 

The fourth issue on appeal is whether the petitioner submitted the attestation required by the 
regulation at 8 C.F.R. 5 204.5(m)(7), which requires: 

An authorized official of the prospective employer of an alien seeking religious 
worker status must complete, sign and date an attestation prescribed by USCIS and 
submit it along with the petition. If the alien is a self-petitioner and is also an 
authorized official of the prospective employer, the self-petitioner may sign the 
attestation. The prospective employer must specifically attest to all of the 
following: 

(i) That the prospective employer is a bona fide non-profit religious 
organization or a bona fide organization which is affiliated with the 
religious denomination and is exempt from taxation; 

(ii) The number of members of the prospective employer's organization; 

(iii) The number of employees who work at the same location where the 
beneficiary will be employed and a summary of the type of responsibilities 
of those employees. USCIS may request a list of all employees, their titles, 
and a brief description of their duties at its discretion; 

(iv) The number of aliens holding special immigrant or nonimmigrant 
religious worker status currently employed or employed within the past five 
years by the prospective employer's organization; 

(v) The number of special immigrant religious worker and nonimmigrant 
religious worker petitions and applications filed by or on behalf of any 
aliens for employment by the prospective employer in the past five years; 

(vi) The title of the position offered to the alien, the complete package of 
salaried or non-salaried compensation being offered, and a detailed 
description of the alien's proposed daily duties; 

(vii) That the alien will be employed at least 35 hours per week; 
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(viii) The specific location(s) of the proposed employment; 

(ix) That the alien has worked as a religious worker for the two years 
immediately preceding the filing of the application and is otherwise 
qualified for the position offered; 

(x) That the alien has been a member of the denomination for at least two 
years immediately preceding the filing of the application; 

(xi) That the alien will not be engaged in secular employment, and any 
salaried or non-salaried compensation for the work will be paid to the alien 
by the attesting employer; and 

(xii) That the prospective employer has the ability and intention to 
compensate the alien at a level at which the alien and accompanying family 
members will not become public charges, and that funds to pay the alien's 
compensation do not include any monies obtained from the alien, excluding 
reasonable donations or tithing to the religious organization. 

On appeal, the petitioner states that it did not receive the attestation forms with the W E  "due to 
the fact that form 1-129 suffered changes due to change in regulation and we were not informed." 
However, in her W E  the director specifically advised the petitioner to submit the attestation and 
outlined the issues that were to be addressed in the attestation. While the new Form 1-360, Petition 
for Amerasian, Widow(er), or Special Immigrant, contains a section in which the petitioner may 
provide the attestation, there is no specific "form" required for the attestation. The petitioner failed 
to provide the attestation in response to the W E  but submits it on appeal. 

Beyond the decision of the director, the petitioner has not established how it intends to 
compensate the beneficiary. 

In its September 1, 2008 letter submitted in support of the petition, the petitioner stated that the 
beneficiary would be compensated at the rate of $26,000 annually plus expenses. In its March 12, 
2009 letter, the petitioner stated that the beneficiary would receive a salary of $30,000 plus 
expenses upon approval of the visa petition. The regulation at 8 C.F.R. 5 204.5(m)(10) provides 
that the petitioner must submit: 

Evidence relating to compensation. Initial evidence must include verifiable 
evidence of how the petitioner intends to compensate the alien. Such compensation 
may include salaried or non-salaried compensation. This evidence may include past 
evidence of compensation for similar positions; budgets showing monies set aside 
for salaries, leases, etc.; veriiiable documentation that room and board will be 
provided; or other evidence acceptable to USCIS. If IRS documentation, such as 
IRS Form W-2 or certified tax returns, is available, it must be provided. If IRS 
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documentation is not available, an explanation for its absence must be provided, 
along with comparable, verifiable documentation. 

The petitioner submitted documentation consisting of carbon copies of checks that it issued to the 
beneficiary in 2006 through 2008 and copies of its monthly financial statements for 2007. While 
the financial statements indicate a $1,000 expense for "clerical aid," they also reflect that the 
petitioner had a negative balance at the end of the month. None of the statements indicate that the 
petitioner would be able to compensate the beneficiary in the stated amount. Additionally, the 
petitioner provided. none of the documentation required by the above-cited regulation. 
Accordingly, the petitioner has failed to establish how it intends to compensate the beneficiary. 

Additionally, the petitioner has not established that it is a bona fide nonprofit religious 
organization. 

The regulation at 8 C.F.R. fj 204.5(m)(5) provides, in pertinent part: 

Tax-exempt organization means an organization that has received a determination 
letter from the IRS establishing that it, or a group that it belongs to, is exempt from 
taxation in accordance with sections 501 (c)(3) of the IRC of 1986 or subsequent 
amendments or equivalent sections of prior enactments of the IRC. 

Additionally, the regulation at 8 C.F.R. $ 204.5(m)(8) provides: 

Evidence relating to the petitioning organization. A petition shall include the 
following initial evidence relating to the petitioning organization: 

(i) A currently valid determination letter from the Internal Revenue Service 
(IRS) establishing that the organization is a tax-exempt organization; or 

(ii) For a religious organization that is recognized as tax-exempt under a 
group tax-exemption, a currently valid determination letter from the IRS 
establishing that the group is tax-exempt; or 

(iii) For a bona fide organization that is affiliated with the religious 
denomination, if the organization was granted tax-exempt status under 
section 501(c)(3) of the Internal Revenue Code [IRC] of 1986, or 
subsequent amendment or equivalent sections of prior enactments of the 
[IRC], as something other than a religious organization: 

(A) A currently valid determination letter from the IRS establishing 
that the organization is a tax-exempt organization; 
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(B) Documentation that establishes the religious nature and purpose 
of the organization, such as a copy of the organizing instrument of 
the organization that specifies the purposes of the organization; 

(C) Organizational literature, such as books, articles, brochures, 
calendars, flyers and other literature describing the religious purpose 
and nature of the activities of the organization; and 

(D) A religious denomination certification. The religious 
organization must complete, sign and date a religious denomination 
certification certifying that the petitioning organization is affiliated 
with the religious denomination. The certification is to be submitted 
by the petitioner along with the petition. 

The petitioner submitted no documentation to establish its tax-exempt status with the petition. In 
response to the RFE, the petitioner stated that it was submitting a "[sligned and dated statement 
that certifies that the Church is affiliated to the Church of God." However, the petitioner failed to 
submit a currently valid determination letter from the IRS either for the petitioning organization or 
for the Church of God indicating that it had a group exemption that covers the petitioner. 

The petitioner has failed to submit evidence of its tax-exempt status under section 501(c)(3) of the 
IRC or evidence that it is covered under a group exemption granted to a parent organization. 
Accordingly, it has not established that it is a bona fide nonprofit religious organization. 

The AAO maintains plenary power to review each appeal on a de novo basis. 5 U.S.C. 5 557(b) 
("On appeal from or review of the initial decision, the agency has all the powers which it would 
have in making the initial decision except as it may limit the issues on notice or by rule."); see also 
Janka v. US .  Dept. of Transp., NTSB, 925 F.2d 1147, 1149 (9th Cir. 1991). The AAO's de novo 
authority has been long recognized by the federal courts. See, e.g., Soltane v. DOJ, 381 F.3d 143, 
145 (3d Cir. 2004. 

The burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291 
of the Act, 8 U.S.C. 8 1361. Here, the petitioner has not sustained that burden. Accordingly, the 
appeal will be dismissed. 

ORDER: The appeal is dismissed. 


