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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will dismiss the appeal. 

The petitioner identifies itself as a Sunni Islamic mosque. It seeks to classify the beneficiary as a 
special immigrant religious worker pursuant to section 203(b)(4) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. 5 11 53(b)(4), to perform services as an imam. The director determined that the 
petitioner had not established that (1) it qualifies as a tax-exempt religious organization; (2) it intends to 
compensate the beneficiary as claimed; or (3) the beneficiary had the required two years of continuous, 
lawfUl, qualifying work experience immediately preceding the filing date of the petition. 

On appeal, the petitioner submits a brief from counsel, new witness statements, and documents relating 
to other immigration proceedings. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.C. tj 1101(a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States-- 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation or 
occupation, or 

(111) before September 30, 2012, in order to work for the organization (or for a 
bona fide organization which is affiliated with the religious denomination and is 
exempt from taxation as an organization described in section 501(c)(3) of the 
Internal Revenue Code of 1986) at the request of the organization in a religious 
vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

The first issue concerns the petitioner's tax-exempt status. The U.S. Citizenship and Immigration 
Services (USCIS) regulation at 8 C.F.R. 5 204.5(m)(8)(i) requires the petitioner to submit a currently 
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valid determination letter from the Internal Revenue Service (IRS) establishing that the organization 
is a tax-exempt organization. 

The petitioner filed the petition on June 25,2009. The a copy of 
an IRS determination letter dated March 1, 1979, ' The petitioner 
also submitted copies of its bylaws (which indicate that 
for the petitioner) and its articles of incorporation. The IRS letter shows the same address (a post office 
box) as the articles of incorporation, and the same employer identification number that the petitioner 
used on the Form 1-360 petition. 

The petitioner's printed letterhead includes the phrase ' A promotional 
brochure states that the petitioner [has been operating for the last 25 
years," with a new mosque under construction fin to replace "[tlhe original 1980!' 

The petitioner's articles of incorporation, however, are dated May 17, 1993, and the petitioner filed them 
on May 21 of that year. This indicates that the not exist as a corporation until 14 
years after the IRS issued a recognition letter to the 

On September 16, 2009, the director issued a request for evidence (RFE), instructing the petitioner to 
submit documentation to show that the IRS recognizes the petitioner, under its current name, as a tax- 
exempt organization. In response, the petitioner submitted copies of previous documentation showing 
that the IRS recognized t h e n  1979, and that the petitioner incorporated in 1993. 

In a February 1 1, 2009 affidavit, stated: " was established in 
1979, and the DBA was filed with the State of Georgia on or under the petitioner's 
current name]. I am aware of this because I was a member of the Board of Trustees at that time." - 
l a i n e d :  "This change occurred . . . [because] at that time there was another - 
The 1993 filing, however, is not a "DBA" ("doing business as") document. It is, rather, the articles of 
incorporation of an entity that the State of Georgia considered to be newly-established. The petitioner 
did not submit any earlier documents to establish continuity between itself and the - 
The director denied the petition on January 2 1, 20 10, noting that the IRS determination letter does not 
show the petitioner's name, and bears a date 14 years before the petitioner's 
determined that the petitioner had failed to establish that it is the same that had 
received the IRS letter in 1979. The director concluded that the petitioner 
1979 IRS letter in the record applies to the petitioning entity. 

On appeal, counsel states that the petitioner's name change does not invalidate its tax-exempt status, and 
notes that the petitioner uses the same employer identification number shown on the 1979 IRS letter. 
Counsel asserts that the director's reasoning "is entirely unclear." In this way, counsel conveys the 
impression that the name change is the only issue underlying the director's finding. This line of 
argument disregards a critical passage from the director's decision: 
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The letter from the IRS grants tax-exempt status to "The Atlanta Mosque" and is dated 
March 1, 1979. The Articles of Incorporation and the Certificate of Existence relating to 
the petitioner indicate the corporation was formed on May 21, 1993. No official 
documentation has been provided to show that the petitioner's organization and the 
organization presented in the letter from the Internal Revenue Service are one [and] the 
same. There is no submission of Articles of Incorporation related to The Atlanta 
Mosque and a subsequent amendment to reflect a name change or subsidiary 
corporation. 

Confronted with the above language, the petitioner and counsel know, or ought to have known, that the 
director took issue not with the name change, but with the lack of continuity between the 1979 IRS 
letter and the articles of incorporation filed 14 years later. 

Counsel contends that, leaving aside the 1979 IRS letter, "Petitioner has clearly established that it would 
be eligible for such an exemption through the secondary evidence presented in this case, specifically 
[the] letter from the Secretary of State of Georgia, that shows in the Certificate of Existence that 
Petitioner is a Non-Profit corporation." 

The Georgia Certificate of Existence to which counsel refers does not clari@ matters in the petitioner's 
favor. It refers to the petitioner as a "Domestic Non-Profit Corporation," but this is evidence of tax 
exemption at the state, not federal, level. More importantly, this certificate states that the petitioning 
entity "was formed or was authorized to transact business on 05/21/1993 in Georgia." Counsel fails to 
offer any explanation to reconcile this document with an IRS letter issued more than a decade before the 
petitioning organization "was formed." 

The 1993 articles of incorporation and related documents are, on their face, evidence that the petitioner 
did not exist in 1979. The petitioner could have resolved this issue by submitting corporate 
documentation from 1979 or earlier, and by otherwise establishing continuity between the entities. The 
petitioner chose not to address this issue, relying instead on the argument that the director could not 
understand that the petitioner simply changed its name. The observation that the petitioner uses the 
Atlanta Mosque's employer identification number is not, by itself, proof that the petitioner is entitled to 
do so. 

There has been no definitive finding that the petitioner and the Atlanta Mosque are definitely two 
separate entities. It is possible that the petitioner is, indeed, the same Atlanta Mosque that the IRS 
recognized in 1979. Nevertheless, USCIS is not obliged to presume so. It is, rather, the petitioner's 
responsibility to provide satisfactory evidence that it is the same entity named on the IRS determination 
letter. We agree with the director's finding that the petitioner has not met this burden. 

The second issue in this proceeding concerns the petitioner's ability and intention to compensate the 
beneficiary. The USCIS regulation at 8 C.F.R. 6 204.5(m)(lO) states: 
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Initial evidence must include verifiable evidence of how the petitioner intends to 
compensate the alien. Such compensation may include salaried or non-salaried 
compensation. This evidence may include past evidence of compensation for similar 
positions; budgets showing monies set aside for salaries, leases, etc.; verifiable 
documentation that room and board will be provided; or other evidence acceptable to 
USCIS. If IRS documentation, such as IRS Form W-2 or certified tax returns, is 
available, it must be provided. If IRS documentation is not available, an explanation for 
its absence must be provided, along with comparable, verifiable documentation. 

On the Form 1-360 petition, the petitioner stated that the beneficiary's "remuneration upon approval of 
the petition will be set at $15,000 per year . . . . Additionally, the Mosque will provide [the 
beneficiary's] living accommodations at no expense." The petitioner also indicated that 37 employees 
work at the same location as the beneficiary. 

The petitioner submitted bank documents showing that, as of April 22, 2009, the petitioner's various 
accounts held a total balance of $736,254.92. The bank documents, however, did not identify salary 
payments. 

In the September 2009 WE, the director instructed the petitioner to submit "evidence of how the 
petitioner intends to compensate the alien" and "verifiable evidence that all room and board has been 
provided to other employees" and that the beneficiary will receive similar accommodations. In 
response, the petitioner submitted copies of promotional materials that refer to an on-site dormitory, as 
well as copies of letters in which the petitioner described job offers for other aliens, and mentioned 
dormitory housing as part of the compensation package. In this way, the petitioner attempted to 
substantiate one job offer description by submitting more job offer descriptions. 

In the denial notice, the director noted that the petitioner had submitted "no evidence to show past 
employees have been compensated any wages or salaries. No IRS documentation has been submitted 
or an explanation for its absence." 

On appeal, counsel acknowledges that the petitioner had not submitted documentation relating to other 
aliens employed by the petitioner, but counsel claims that "such records are subject to attorney-client 
privilege and are not readily available." Counsel does not elaborate. 

Counsel, on appeal, does not address the director's finding that "No IRS documentation has been 
submitted" "to show past employees have been compensated any wages or salaries." The regulation at 
8 C.F.R. $ 204.5(m)(10) specifically requires that, if IRS documentation of past compensation exists, 
then the petitioner must provide it, and that if such documentation does not exist, then the petitioner 
must account for its absence. Here, the petitioner has not even attempted to meet either of these 
requirements. We agree with the director's finding that the petitioner has not provided sufficient 
evidence regarding compensation of employees (and, by extension, its intention to compensate the 
beneficiary). 





The third and final basis for denial concerns the beneficiary's prior employment. The USCIS regulation 
at 8 C.F.R. 5 204.5(m)(4) requires the petitioner to show that the beneficiary has been working as a 
minister or in a qualifying religious occupation or vocation, either abroad or in lawful immigration 
status in the United States, continuously for at least the two-year period immediately preceding the 
filing of the petition. 

The USCIS regulation at 8 C.F.R. $204.5(m)(11) reads: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
documentation that the alien received a salary, such as an IRS Form W-2 or 
certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and provided 
support for any dependents, the petitioner must show how support was maintained 
by submitting with the petition additional documents such as audited financial 
statements, financial institution records, brokerage account statements, trust 
documents signed by an attorney, or other verifiable evidence acceptable to 
USCIS. 

If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

In the letter accompanying the initial filing, i d e n t i f i e d  as the director of the petitioning 
mosque, stated that the beneficiary "began his calling with the in Houston, 
Texas in May of 2005. . . . He remains an Imam of said Mosque at the present time."' 

The record indicates that the beneficiary's prior R-1 status expired on May 9,2008. On the Form 1-360 
petition, the petitioner indicated that the beneficiary "was placed in removal proceedings on March 1 1, 
2009 after his request for extension of the R-1 visa was denied on March 3,2009. However, his I-290B 
Motion to Reopen is still pending with the USCIS and his Removal Proceedings have been continued." 

1 We note that, in earlier correspondence (dated March 17,2009) relating to the beneficiary, did not identify 
himself as a mosque director. Rather, he stated: "I am self employed and do business in the Oil Industry." 
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The petitioner's initial submission included unsigned, undated, uncertified copies of the beneficiary's 
income tax returns for 2005 through 2008. According to these copies, the beneficiary reported gross 
business income of $6,600 in 2005, $9,817 in 2006, $10,225 in 2007 and $10,450 in 2008. The 
petitioner submitted a statement, jointly signed by fourteen witnesses, attesting that the beneficiary had 
worked at in Houston, Texas, "fiom May, 2005 until present." The document is dated 
February 1,2009, and therefore cannot attest to employment after that date. 

In the RFE, the director requested official IRS copies of the beneficiary's tax returns and Form W-2 
Wage and Tax Statements to confirm the beneficiary's prior compensation. In response, the 
petitioner submitted IRS transcripts of the beneficiary's income tax returns, which match the 
information on the uncertified copies provided previously. Counsel claimed that because the 
beneficiary "was paid cash, he was not issued W-2s." The petitioner submitted no corroborating 
statement from the actual claimed employer, and the assertions of counsel do not constitute evidence. 
See Matter of Obaigbena, 19 I&N Dec. 533,534 n.2 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1, 
3 n.2 (BIA 1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). Furthermore, 
counsel cited no statute or other legal authority to indicate that cash payments are exempt fiom IRS 
reporting requirements. 

The transcripts show that the beneficiary filed all four income tax returns on June 16,2009. None of 
the returns were timely. The timing of the filing (nine days before the petition's filing date) suggests 
that the beneficiary filed the returns in order to support the present petition. Like a delayed birth 
certificate, the untimely tax returns filed up to four years late raise serious questions regarding the 
truth of the facts asserted. CJ: Matter of Bueno, 21 I&N Dec. 1029, 1033 (BIA 1997); Matter of Ma, 
20 I&N Dec. 394 (BIA 1991) (discussing the evidentiary weight accorded to delayed birth 
certificates in immigrant visa proceedings). 

The record contains no contemporaneous documentation of the beneficiary's claimed 2005-2008 
compensation; the only available materials were created just before the petitioner filed its petition on 
the beneficiary's behalf. 

In the denial notice, the director noted that the beneficiary filed all of his tax returns on June 16, 2009, 
and that there is no direct evidence of the source of the reported income. The director also noted that 
the petitioner had submitted no "evidence that the beneficiary was in a valid nonimrnigrant status [after] 
May 9,2008." The director found that the petitioner had failed to show that the beneficiary engaged in 
continuous, lawfUl, qualifLing employment during the 2007-2009 qualifying period. 

On appeal, the petitioner submits form letters signed by several individuals who identify themselves as 
members of the congregation of the Houston mosque where the beneficiary is said to have worked fiom 
2005 to 2009. Counsel maintains that the previously submitted evidence should suffice to establish the 
beneficiary's claimed prior employment. Counsel does not explain how that evidence satisfies the 
regulatory requirements at 8 C.F.R. 5 204.5(m)(l l)(i). 





With respect to the beneficiary's legal status, counsel states: 

Service alleges that Beneficiary was not in legal status as of May 9,2008, when his R-1 
extension was denied, which was prior to June 25, 2009 when present 1-360 was filed. 
However, there was a Motion to Reopen filed on that extension after it was denied, and 
that Motion was granted on August 7, 2009, i.e. after filing of the 1-360 receipt (See 
Attachment C herein). 

Therefore, Respondent was not out of status and was not present in the U.S. without 
authorization during the 2 year period prior to filing of the present petition as per the 
USCIS "Unlawful Presence Memorandum" issued on May 6, 2009 (see HQDOMO 
70121. l), since his request for extension was reopened after filing of this case. 

to a memorandum from - 
and other officials, Consolidation of Guidance Concerning Unlawful Presence 

for Purposes of Sections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)(I) of the Act (May 6, 2009). That 
memorandum concerns revisions to the Adjudicator's Field Manual to provide "guidance to adjudicators 
for determining when an alien accrues unlawful presence, for purposes of inadmissibility under section 
212(a)(9)(B) or (C) of the Immigration and Nationality Act." 

The beneficiary's admissibility is not at issue in the present proceeding. See Matter of 0, 8 I&N Dec. 
295 (BIA 1959) (the visa petition procedure is not the forum for determining substantive questions of 
admissibility under the immigration laws). The question before us is not whether the beneficiary 
accrued unlawful presence, but whether he was authorized to work in the United States. The cited 
memorandum does not address the issue of employment authorization. 

The petitioner submits documentation showing that on April 20, 2009, the Houston mosque filed a 
motion to reopen the denial of its application to extend the beneficiary's R-1 status. USCIS records 
show that the director granted the motion to reopen on August 7, 2009, but then acknowledged the 
withdrawal of the petition on September 23,2009. The extension was never approved. 

If an alien's R-1 nonimmigrant status has expired, but a timely application for an extension of such stay 
is pending, the regulation at 8 C.F.R. tj 274a. 12(b)(20) allows the alien to continue employment with the 
same employer for up to 240 days after the date of expiration. If USCIS denies the application for 
extension of stay during that 240-day period, the employment authorization automatically terminates 
upon notification of the denial decision. 

In the beneficiary's case, his R-1 status expired on May 9, 2008. His subsequent 240 days of 
employment authorization ended on January 4,2009. The petitioner acknowled es that USCIS did not 
approve the extension application (Form 1-129 receipt n u m b e r  Therefore, the 
beneficiary's former R-1 status would not have authorized him to work in the United States between 
January 5,2009 and the petition's filing date nearly six months later on June 25,2009. 
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We acknowledge the filing of a motion to reopen the extension application (motion receipt number - 
ev&theless, unless USCIS directs otherwise; ;he filing i f  a motion td reopen or 

reconsider does not stay the execution of any decision in a case. See 8 C.F.R. 5 103.5(a)(l)(iv). The . . .  . .  . 

denial of the extension application automatically terminated the beneficiary's employment 
authorization, and the filing of a motion did not stay that automatic termination or retroactively grant the 
beneficiary employment authorization for the period between the expiration of the 240-day grace period 
and the filing of the motion. 

The petitioner has not submitted any evidence to show that the beneficiary held employment 
authorization between January 6 and June 25, 2009. We agree with the director's finding that the 
petitioner has failed to establish that the beneficiary continuously engaged in lawfully authorized 
employment throughout the 2007-2009 qualifying period. 

The AAO will dismiss the appeal for the above stated reasons, with each considered as an independent 
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the 
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. The 
petitioner has not met that burden. 

ORDER: The appeal is dismissed. 




