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IN RE: 

PETITION: Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section 
203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1153(b)(4), as 
described at Section 101(a)(27)(C) of the Act, 8 U.S.C. 5 1 101(a)(27)(C) 

ON BEHALF OF PETITIONER: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned 
to the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to 
have considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 
5 103.5 for the specific requirements. All motions must be submitted to the office that originally decided 
your case by filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be 
filed within 30 days of the decision that the motion seeks to reconsider or reopen, as required by 8 C.F.R. 
5 103S(a)(l)(i). 

12'f,?::inistrative Appeals Office 





- 
Page 2 

DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The Administrative Appeals OEce (AAO) remanded the matter for issuance of a new 
decision. The director again denied the petition and, following the AAO's instructions, certified the 
decision to the AAO for review. The AAO will affirm the director's decision. 

The petitioner seeks to classify the beneficiary as a special immigrant religious worker pursuant 
to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), to 
perform services as a youth minister. The director determined that the petitioner had not 
established that the position qualifies as that of a religious occupation and that the beneficiary 
worked continuously in a qualifying religious occupation or vocation for two full years prior to 
the filing of the visa petition. 

The petitioner submits a letter and additional documentation in support of the appeal. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers 
as described in section 10 1 (a)(27)(C) of the Act, 8 U.S.C. 5 1 10 1 (a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, 
has been a member of a religious denomination having a bona fide nonprofit, 
religious organization in the United States; 

(ii) seeks to enter the United States - 

(I) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination, 

(11) before September 30, 2012, in order to work for the organization at the 
request of the organization in a professional capacity in a religious vocation 
or occupation, or 

(111) before September 30,2012, in order to work for the organization (or for 
a bona fide organization which is affiliated with the religious denomination 
and is exempt from taxation as an organization described in section 
501(c)(3) of the Internal Revenue Code of 1986) at the request of the 
organization in a religious vocation or occupation; and 

(iii) has been carrying on such vocation, professional work, or other work 
continuously for at least the 2-year period described in clause (i). 

The first issue presented is whether the petitioner has established that the proffered position 
qualifies as that of a religious occupation. The U.S. Citizenship and Immigration Services (USCIS) 
regulation at 8 C.F.R. § 204.5(m)(5) defines "religious occupation" as an occupation that meets all 
of the following requirements: 
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(A) The duties must primarily relate to a traditional religious function and be 
recognized as a religious occupation within the denomination. 

(B) The duties must be primarily related to, and must clearly involve, inculcating 
or carrying out the religious creed and beliefs of the denomination. 

(C) The duties do not include positions that are primarily administrative or 
support such as janitors, maintenance workers, clerical employees, fund raisers, 
persons solely involved in the solicitation of donations, or similar positions, 
although limited administrative duties that are only incidental to religious 
functions are permissible. 

(D) Religious study or training for religious work does not constitute a religious 
occupation, but a religious worker may pursue study or training incident to status. 

The petitioner did not initially identify the position that it was offering to the beneficiary. In an - 
undaied letter signed by its pastor, submitted in support of the petition, the 
petitioner listed the services that the beneficiary provided to the organization, including 
developing and organizing its sound system, serving as youth minister, leading bible classes and 
instructing other bible school t e a c h e r s - s t a t e d  that the beneficiary "plays an 
important role in our sound ministry, youth ministry, as well as our bible school ministry." In his 
statement, the beneficiary stated that his jobs and duties included serving as choir director of an 
eight-person choir, director of the sound system and recording ministry, director of the youth 
ministry, instructor for new bible school teachers and bible school teacher for the adult class. 

On May, 27,2008, the director informed the petitioner in a Notice of Intent to Deny (NOID) that 
was sent to the attorney's address of record that a compliance review was conducted at the 
petitioner's location on May 6, 2008. The director advised the petitioner that the immigration 
officer who conducted the review had determined that while the beneficiary worked as a 
minister, he held no formal degree and did not have authorization to work in the United States. 
The director further stated that the investigator reported that the beneficiary worked for the 
petitioner on a part-time volunteer basis and worked as a handyman to support his family. 

The petitioner did not respond to the NOID. The director denied the petition, determining that 
the beneficiary was not paid for his work with the petitioner and therefore was not working in a 
qualifying religious occupation. In response to the director's NOID issued following the AAO's 
remand, the petitioner provided an attestation in which it stated that the proffered position was 
that of leader of its youth ministry. The petitioner further stated that the duties of the position 
would, on a daily basis, include teaching Bible classes, leading conversation groups and 
conducting ministry visitation. In a description of its church government, the petitioner stated 
that "minister" is a "position given to every member who has a ministry within the congregation, 
such as music, sound, choir, Bible school teachers, the food delivery program, and the visitation 
ministry." The petitioner provided no other documentation regarding the proffered position. 
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On certification, the petitioner resubmitted the beneficiary's statement, in which he stated that as 
director of the youth ministry, he held bible studies with teenagers, did manual activities with 
them to aid them in developing their manual skills, took trips to, for example, the theater, pool, 
park and other churches, and on a monthly basis, distributed pamphlets about the church and its 
activities. The petitioner provided a weekly schedule for the beneficiary, which included 7 hours 
of bible classes and service on Sunday, 3 hours of preparation for bible classes on Monday, 2 
hours of bible class on Tuesday, work with the "food ministry' for 10 hours on Wednesday, 3 
hours of prayer meeting on Thursday, and 3 hours of music practice on Friday. On Saturday, the 
petitioner indicated that the beneficiary would distribute flyers for the food ministry for 4 hours, 
attend prayer meeting for 3 hours and prepare for bible class for 3 hours. The schedule does not 
correspond to the duties that the petitioner alleged the beneficiary would perform on a daily 
basis; i.e., teaching bible classes, leading conversation groups and conducting visitations. In fact, 
the schedule does not provide for either of the latter responsibilities. It is incumbent upon the 
petitioner to resolve any inconsistencies in the record by independent objective evidence. Any 
attempt to explain or reconcile such inconsistencies will not suffice unless the petitioner submits 
competent objective evidence pointing to where the truth lies. Matter of Ho, 19 I&N Dec. 582, 
591-92 (BIA 1988). 

The petitioner provided no documentation to establish that the proffered position primarily 
relates to a religious to a traditional religious function, is recognized as a religious occupation 
within its denomination and that the duties of the position primarily relate to, and clearly involve, 
inculcating or carrying out the religious creed and beliefs of the denomination. 

Accordingly, the petitioner has failed to establish that the proffered position is a religious 
occupation within the meaning of the regulation. 

The second issue is whether the petitioner has established that the beneficiary worked 
continuously in a qualifying religious vocation or occupation for two full years immediately 
preceding the filing of the visa petition. 

The regulation at 8 C.F.R. 5 204.5(m) provides that to be eligible for classification as a special 
immigrant religious worker, the alien must: 

(4) Have been working in one of the positions described in paragraph (m)(2) of 
this section, either abroad or in lawful immigration status in the United States, and 
after the age of 14 years continuously for at least the two-year period immediately 
preceding the filing of the petition. The prior religious work need not correspond 
precisely to the type of work to be performed. A break in the continuity of the 
work during the preceding two years will not affect eligibility so long as: 

(i) The alien was still employed as a religious worker; 

(ii) The break did not exceed two years; and 





Page 5 

(iii) The nature of the break was for further religious training or for 
sabbatical that did not involve unauthorized work in the United States. 
However, the alien must have been a member of the petitioner's 
denomination throughout the two years of qualifying employment. 

Therefore, the petitioner must show that the beneficiary worked in a qualifying religious 
occupation or vocation, either abroad or in lawful immigration status in the United States, 
continuously for at least the two-year period immediately preceding the filing of the petition. The 
petition was filed on January 2, 2008. Accordingly, the petitioner must establish that the beneficiary 
had been continuously employed in qualifLing religious work throughout the two-year period 
immediately preceding that date. 

The regulation at 8 C.F.R. 5 204.5(m)(ll) provides: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any 
acceptable break in the continuity of the religious work, must have occurred after 
the age of 14, and if acquired in the United States, must have been authorized 
under United States immigration law. If the alien was employed in the United 
States during the two years immediately preceding the filing of the application 
and: 

(i) Received salaried compensation, the petitioner must submit IRS 
[Internal Revenue Service] documentation that the alien received a salary, 
such as an IRS Form W-2 or certified copies of income tax returns. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how 
support was maintained by submitting with the petition additional 
documents such as audited financial statements, financial institution 
records, brokerage account statements, trust documents signed by an 
attorney, or other verifiable evidence acceptable to USCIS. 

If the alien was employed outside the United States during such two years, 
the petitioner must submit comparable evidence of the religious work. 

In his statement, the beneficiary stated that he had been a member of the petitioning organization 
since November 2004; however, he did not state when he assumed the many duties that he 
described in his statement. He stated that he had run his own company since 2005 and had worked 
for  hed delivering newspapers since 2002. The petitioner provided copies of the 
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beneficiary's 2004, 2005 and 2006 IRS Form 1040, Individual Income Tax Return, that he filed 
jointly with his wife. The 2006 return reflects that the beneficiary and his wife reported his wife's 
wages of $1,934 and gross income from his business of $57,651. The investigating officer who 
conducted the compliance review on May 6, 2008 reported that the beneficiary worked part time 
with the petitioning organization and received a $1,500 stipend. However, the petitioner submitted 
no documentation confirming this payment. 

Additionally, the record reflects that the beneficiary was not in a lawful immigration status during 
the two years prior to the filing of the petition. The record contains a copy of the beneficiary's Form 
1-94, Departure Record, reflecting that he entered the United States on February 19, 1989 in a B-2 
nonimmigrant visitor's status, which was valid until August 18, 1989. In his statement, the 
beneficiary stated that he has lived in the United States since 1989. The petitioner submitted no 
documentation to establish that the beneficiary's presence in the United States since 1989 has been 
in a lawful immigration status. Any work performed in the United States in an unauthorized status 
interrupts the qualifying work experience for purpose of this visa classification. 8 C.F.R. 
5 204.5(m)(4). 

The petitioner has submitted no documentation to establish that the beneficiary was employed in a 
religious occupation during the qualifling two-year period. Additionally, the record does not reflect 
that the beneficiary was in a lawful immigration status during the qualifying period. Accordingly, 
the petitioner has failed to establish that the beneficiary worked continuously in a qualifying 
religious occupation or vocation for two full years prior to the filing of the visa petition. 

Beyond the decision of the director, the petitioner has failed to establish that it is a bona fide 
nonprofit religious organization. The regulation at 8 C.F.R. § 204.5(m)(5) provides, in pertinent 
part: 

Tax-exempt organization means an organization that has received a determination 
letter from the IRS establishing that it, or a group that it belongs to, is exempt 
from taxation in accordance with sections 501 (c)(3) of the IRC [Internal Revenue 
Code] of 1986 or subsequent amendments or equivalent sections of prior 
enactments of the IRC. 

Additionally, the regulation at 8 C.F.R. tj 204.5(m)(8) provides: 

Evidence relating to the petitioning organization. A petition shall include the 
following initial evidence relating to the petitioning organization: 

(i) A currently valid determination letter from the [IRS] establishing that 
the organization is a tax-exempt organization; or 

(ii) For a religious organization that is recognized as tax-exempt under a 
group tax-exemption, a currently valid determination letter from the IRS 
establishing that the group is tax-exempt; or 
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(iii) For a bona fide organization that is affiliated with the religious 
denomination, if the organization was granted tax-exempt status under 
section 501(c)(3) of the [IRC] of 1986, or subsequent amendment or 
equivalent sections of prior enactments of the [IRC], as something other 
than a religious organization: 

(A) A currently valid determination letter from the IRS 
establishing that the organization is a tax-exempt organization; 

(B) Documentation that establishes the religious nature and 
purpose of the organization, such as a copy of the organizing 
instrument of the organization that specifies the purposes of the 
organization; 
(C) Organizational literature, such as books, articles, brochures, 
calendars, flyers and other literature describing the religious 
purpose and nature of the activities of the organization; and 

(D) A religious denomination certification. The religious 
organization must complete, sign and date a religious 
denomination certification certifying that the petitioning 
organization is affiliated with the religious denomination. The 
certification is to be submitted by the petitioner along with the 
petition. 

The petitioner submitted a copy of a November 18, 1999 letter from the IRS indicating that the 
organization had received an advanced ruling granting it tax exempt status under section 
501(c)(3) of the IRC as an organization described in sections 509(a)(l) and 17O(b)(l)(A)(vi). 
The advance ruling period ended on December 31, 2001. The petitioner submitted no 
documentation that it has received a final ruling on its tax exemption status from the IRS. 

Additionally, according to documentation from the IRS, the petitioner's tax-exempt status derives 
from classification not under section 170(b)(l)(A)(i) of the IRC, which pertains to churches, but 
rather under section 170(b)(l)(A)(vi) of the IRC, which pertains to publicly-supported organizations 
as described in section 170(c)(2) of the IRC, "organized and operated exclusively for religious, 
charitable, scientific, literary, or educational purposes," or for other specified purposes. This section 
refers in part to religious organization, but to many types of secular organizations as well. 

An organization that qualifies for tax exemption as a publicly supported organization under section 
170(b)(l)(A)(vi) of the IRC can be either religious or non-religious. The burden of proof is on the 
petitioner to establish that its classification under section 170(b)(l)(A)(vi) derives primarily from its 
religious character, rather than from its status as a publicly supported charitable andlor educational 
institution. 
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An IRS determination letter that classifies an entity under section I7O(b)(l)(A)(vi) of the IRC 
cannot, by itself, establish that the entity is a religious organization. Therefore, the petitioner must 
submit the additional documentation outlined in 8 C.F.R. § 204.5(m)(8)(iii). The petitioner 
submitted no documentation to establish the religious nature of its organization. Additionally, the 
compliance review officer concluded that the petitioner organization "is operating as a 
community food pantry" and "is not a church and is not directly affiliated with any religious 
organization." 

The petitioner has therefore failed to establish that it is a bona fide nonprofit religious 
organization. 

Additionally, the petitioner has failed to establish how it intends to compensate the beneficiary. 
The petitioner did not provide any evidence that it has compensated the beneficiary in the past, 
although the compliance review officer stated that the beneficiary received a $1,500 per year 
stipend. In response to the director's NOID issued following remand, the petitioner stated that 
the beneficiary would be paid $400 per week. 

The regulation at 8 C.F.R. § 204.5(m)(10) provides that the petitioner must submit: 

Evidence relating to compensation. Initial evidence must include verifiable 
evidence of how the petitioner intends to compensate the alien. Such 
compensation may include salaried or non-salaried compensation. This evidence 
may include past evidence of compensation for similar positions; budgets 
showing monies set aside for salaries, leases, etc.; verifiable documentation that 
room and board will be provided; or other evidence acceptable to USCIS. If IRS 
documentation, such as IRS Form W-2 or certified tax returns, is available, it 
must be provided. If IRS documentation is not available, an explanation for its 
absence must be provided, along with comparable, verifiable documentation. 

The petitioner submitted a copy of its uncertified IRS Form 990, Return of Organization Exempt 
from Income Tax, for 2006. The return indicated that the petitioner paid wages to its pastor in the 
amount of $21,000 and to other employees in the amount of $4,568. However, the petitioner 
submitted no documentation to establish that the beneficiary was paid at any time by the 
petitioning organization. Further, the IRS Form 990 indicates that the petitioner had net assets of 
approximately $9,500. This does not indicate that the petitioner would have had sufficient funds 
to pay the beneficiary a salary of $400 per week. The petitioner submitted no other 
documentation regarding its ability to compensate the beneficiary. Accordingly, it has failed to 
establish how it intends to compensate the beneficiary. 

Finally, the petitioner has not established that the beneficiary will be engaged in full time 
religious work. The regulation at 8 C.F.R. $ 204.5(m)(2) provides that the alien must be coming 
to the United States to work in a full time (average of at least 35 hours per week) compensated 
position. The petitioner has submitted no documentation to establish that the position offered to 
the beneficiary is a full time position. The beneficiary stated that he served in a combination of 
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several jobs with the petitioning organization in addition to running his own business. In its 
attestation, the petitioner listed only one position that the beneficiary will allegedly hold and only 
a fraction of the duties that he stated he has performed in the past. The petitioner has submitted 
insufficient documentation to establish that the beneficiary will be engaged in full time religious 
work. 

An application or petition that fails to comply with the technical requirements of the law may be 
denied by the AAO even if the Service Center does not identify all of the grounds for denial in 
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 
(E.D. Cal. 2001), ayd ,  345 F.3d 683 (9th Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145 
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis). 

The AAO will affirm the certified denial for the above stated reasons, with each considered as an 
independent and alternative basis for denial. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 
U.S.C. § 1361. The petitioner has not sustained that burden. 

ORDER: The director's decision of August 10,2009 is affirmed. The petition is denied. 




