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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

Thank you,

Chief, Administrative Appeals Office
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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant
visa petition. The petitioner appealed that decision, and the director then approved the petition. Upon
further review, the director determined that the petition had been approved in error. The director
properly served the petitioner with a notice of intent to revoke, and subsequently revoked the approval
of the petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The
AAOQ will reject the appeal as untimely filed and return the matter to the director for consideration as a

motion to reconsider.

The petitioner is a Hindu temple. It seeks to classify the beneficiary as a special immigrant religious
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(4), to perform services as a temple architect. The director determined that the petitioner had
not established that the beneficiary’s position qualifies as a religious occupation.

The petitioner or self-petitioner may appeal the decision to revoke the approval within 15 days after
the service of notice of the revocation. 8 C.F.R. § 205.2(d). Service of the decision by mail adds
three days to the appeal period. See 8 C.F.R. § 103.5a(b). The date of filing is not the date of
mailing, but the date of actual receipt. See 8 C.F.R. § 103.2(a)(7)(1). The director issued the
decision on April 22, 2009. The director received the Form [-290B Notice of Appeal 27 days later,
on May 19, 2009.

The notice of revocation erroneously stated that the petitioner could file an appeal within 33 days.
Nevertheless, the director’s error cannot and does not supersede the pertinent regulations.

The regulations are binding on U.S. Citizenship and Immigration Services (USCIS) employees in
their administration of the Act, and USCIS employees do not have the authority to expand appeal
rights beyond the regulatory limitations. See, e.g., Panhandle Eastern Pipe Line Co. v. Federal
Energy Regulatory Commission, 613 F.2d 1120 (C.A.D.C., 1979) (an agency is bound by its own
regulations); Reuters Ltd. v. F.C.C., 781 F.2d 946, (C.A.D.C.,1986) (an agency must adhere to its
own rules and regulations; ad hoc departures from those rules, even to achieve laudable aims, cannot
be sanctioned). An agency is not entitled to deference if it fails to follow its own regulations. U.S.
v. Heffner, 420 F.2d 809, (C.A. Md. 1969) (government agency must scrupulously observe rules or
procedures which it has established and when it fails to do so its action cannot stand and courts will
strike it down); Morton v. Ruiz, 415 U.S. 199 (1974) (where the rights of individuals are affected, it
is incumbent upon agencies to follow their own procedures).

Furthermore, the AAQO’s authority over the service centers is comparable to the relationship between
a court of appeals and a district court. Even if a service center director incorrectly advised the
petitioner that 1t had appeal rights, the AAO would not be bound to follow the contradictory decision
of a service center. Louisiana Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), aff'd,
248 F.3d 1139 (5th Cir. 2001), cert. denied, 122 S.Ct. 51 (2001).

Accordingly, we must find that the petitioner failed to file a timely appeal. The director erroneously
annotated the appeal as timely and forwarded the matter to the AAO.
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Neither the Act nor the pertinent regulations grant the AAQO authority to extend the 33-day time limit
for filing an appeal. As the appeal was untimely filed, the appeal must be rejected. Nevertheless,
the regulation at 8 C.F.R. § 103.3(2)(2)(v)(B)(2) states that, if an untimely appeal meets the
requirements of a motion to reopen or a motion to reconsider, the appeal must be treated as a motion,
and a decision must be made on the merits of the case.

A motion to reconsider must state the reasons for reconsideration and be supported by any pertinent
precedent decisions to establish that the decision was based on an incorrect application of law or
USCIS policy. A motion to reconsider a decision on an application or petition must, when filed, also
establish that the decision was incorrect based on the evidence of record at the time of the initial
decision. See 8 C.F.R. § 103.5(a)(3).

Here, the untimely appeal meets the requirements of a motion to reconsider. Counsel presents a
substantive argument as to how the director’s decision is not consistent with USCIS regulations and
policy. We will not, here, make a determination regarding the merits of counsel’s argument, because
the official having jurisdiction over a motion is the official who made the last decision in the
proceeding, in this case the service center director. See 8 C.F.R. § 103.5(a)(1)(ii). Therefore, the
-director must consider the untimely appeal as a motion to reconsider and render a new decision
accordingly.

We note that the director approved the petition on October 10, 2007, and did not issue a notice of
intent to revoke until February 28, 2009. Therefore, the petition was not pending on November 26,
2008, and as such it is not subject to revised regulations published on that date. See 73 Fed. Reg.
72276, 72285 (Nov. 26, 2008), in which USCIS specified: “All cases pending on the rule’s effective
date . . . will be adjudicated under the standards of this rule.”

ORDER: The appeal is rejected. The matter is returned to the director for consideration as a
motion to reconsider.



