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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO
will withdraw the director’s decision and remand the petition for further action and consideration.

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious worker
pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4),
to perform services as a parish pastor and church administrator. Citing outdated regulations, the
director found the petitioner had failed to “extend a qualifying offer” to the beneficiary.

On appeal, counsel states that the director “did not properly look at the overwhelming evidence
submitted . . . to prove that the petitioner had means and evidence to compensate the beneficiary.”
Counsel submits a brief and additional documentation in support of the appeal.

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as
described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an

immigrant who:

(i) for at least 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonprofit, religious
organization in the United States;

(i1) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that
religious denomination,

(II) before September 30, 2012, in order to work for the organization at the
request of the organization in a professional capacity in a religious vocation or
occupation, or

(II) before September 30, 2012, in order to work for the organization (or for a
bona fide organization which is affiliated with the religious denomination and is
exempt from taxation as an organization described in section 501(c)(3) of the
Internal Revenue Code of 1986) at the request of the organization in a religious
vocation or occupation; and

(iii) has been carrying on such vocation, professional work, or other work continuously
for at least the 2-year period described in clause (i).

The petition was filed on November 7, 2008. While the petition was pending, U.S. Citizenship and
Immigration Services (USCIS) published a rule setting forth new regulations for immigrant religious
worker petitions. Supplementary information published with the rule promulgated on November 26,
2008 specified:
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All cases pending on the rule’s effective date . . . will be adjudicated under the standards
of this rule. If documentation is required under this rule that was not required before, the
petition will not be denied. Instead the petitioner will be allowed a reasonable period of
time to provide the required evidence or information. 73 Fed. Reg. 72276, 72285 (Nov.
26, 2008).

On February 25, 2000, the director issued a request for evidence (RFE) but did not request any
information regarding how the petitioner intended to compensate the beneficiary. The director denied
the petition, as previously indicated, citing outdated regulations and stating that the petitioner “failed to
submit verifiable evidence that it intends to compensate the beneficiary and that the beneficiary will not
be solely dependent on supplemental employment of the solicitation of funds for support.” The
director’s determinations appear to have been based upon site compliance review verification visits
conducted at the petitioner’s address on January 27, 2008 and February 3, 2008, by an immigration
officer (I0). The reviews were in conjunction with a request to extend the beneficiary’s R-1
nonimmigrant religious worker status filed on his behalf by the petitioning organization. The 10
indicated that during an interview, the beneficiary stated that he lived in public housing provided by the
County of Contra Costa. The 10 concluded that the beneficiary was not entitled to public housing
assistance as he was not a U.S. citizen or lawful permanent resident, and that therefore the request for
extension of his R-1 status should be disapproved.

The beneficiary denies on appeal that he told the 1O that he lived in public housing. The petitioner
submitted a copy of a May 20, 2009 letter from the Housing Authority of the I SGGG_———
Martinez, California, confirming that the beneficiary does not receive housing assistance from the
county. The petitioner also submitted a copy of a May 22, 2009 letter from NN the

property manager for NN, 1o states that the beneficiary had been a

resident of the apartment complex “for over a year” and is “not on any type of government assistance.”
The record contains no documentation, other than the 10’s statement, that the beneficiary received

public assistance.

In its November 3, 2008 letter submitted in support of the petition and in an October 20, 2008 job offer,
the petitioner indicated that the beneficiary was expected to work at least 40 hours per week and would
be compensated at the rate of $36,000 per year, which included a $20,000 salary, a $9,000 housing
allowance, and $7,000 in transportation allowance. In response to the director’s RFE, the petitioner
again attested to the remuneration that it intended to provided to the beneficiary and that it was “willing
and able to provide” the beneficiary with sufficient compensation such that he and his dependents
would not become public charges. .

Although the director’s concern with the documentation, and the questions raised therein may be
relevant to provisions in the new regulation, the petitioner has never been adequately advised of such
regulations as required. The matter will, therefore, be remanded for a new determination based upon
the new regulations.

As it relates to the new regulations, we note areas of concern that should be addressed by the director.
Specifically, in its November 3, 2008 letter, the petitioner stated that the beneficiary had worked as its
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parish pastor since 2005. The petitioner did not indicate the compensation that the beneficiary received
in the past but indicated that he would receive a total compensation package of $36,000. The petitioner
provided copies of IRS Forms W-2 that it issued to the beneficiary in 2006 and 2007 and copies of the
beneficiary’s IRS Form 1040, U.S. Individual Income Tax Return, for the corresponding years.
However, the income reported on the IRS Forms 1040 and that reflected on the IRS Forms W-2 do not
match. For example, IRS Form W-2 for 2006 indicates that the petitioner paid the beneficiary
$27,039.96 in wages and other compensation and shows no allowance for housing; however, the
beneficiary’s IRS Form 1040 indicates that he reported wages of $35,394. While the beneficiary’s
Schedule SE for 2006 appears to reflect the $27,040 in wages, an additional $8,354 was added to
compute self-employment tax. While this is not inappropriate, the record contains no documentation to
explain the additional $8,354 or why it was included in the beneficiary’s wage income. The 2007 IRS
Form W-2 shows wages of $34,506.66, which was reported on the beneficiary’s IRS Form 1040.
However, the IRS Form W-2 reflects social security wages of $24,000 and does not indicate that the
beneficiary received a housing allowance. While the wages reported are consistent with other
documentation submitted by the petitioner, including IRS Form 944, Employer’s Annual Federal Tax
Return, IRS Form 941, Employer’s Quarterly Federal Tax Return, and check stubs, there is nothing to
explain the difference in the social security wages and the total wages reported on the IRS Form W-2.

It is incumbent upon the petitioner to resolve any inconsistencies in the record by independent
objective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless
the petitioner submits competent objective evidence pointing to where the truth lies. Matter of Ho,
19 I&N Dec. 582, 591-92 (BIA 1988). These contradictory documents raise questions as to the
beneficiary’s compensation and must be resolved prior to the approval of the petition. Accordingly, the
petition will be remanded for the director to inquire into the beneficiary’s compensation and whether the
petitioner has sufficiently established that the beneficiary worked continuously in a qualifying
occupation or vocation for the two-year period immediately prior to the filing of the petition.

Therefore, this matter will be remanded. The director may request any additional evidence deemed
warranted and should allow the petitioner to submit additional evidence in support of its position within
a reasonable period of time. As always in these proceedings, the burden of proof rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361.

ORDER: The director’s decision is withdrawn. The petition is remanded to the director for further
action in accordance with the foregoing and entry of a new decision which, if adverse to
the petitioner, is to be certified to the AAO for review.



