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INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.

If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen. The
specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
submitted to the office that originally decided your case by filing a Form I-290B, Notice of Appeal or Motion.
The fee for a Form I-290B is currently $585, but will increase to $630 on November 23, 2010. Any appeal or
motion filed on or after November 23, 2010 must be filed with the $630 fee. Please be aware that 8 C.F.R.
§ 103.5(a)(1)(i) requires that any motion must be filed within 30 days of the decision that the motion seeks to
reconsider or reopen.
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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO
will dismiss the appeal.

The petitioner is a Theravada Buddhist temple. It seeks to classify the beneficiary as a special
immigrant religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1153(b)(4), to perform services as an abbot monk. The director determined that the
petitioner had not established that the beneficiary had the required two years of continuous, lawful,
qualifying work experience immediately preceding the filing date of the petition.

On appeal, the petitioner submits a brief from counsel and copies of previously submitted materials.

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as
described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an
immigrant who:

(i) for at least 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonprofit, religious
organization in the United States;

(ii) seeks to enter the United States-

(I) solely for the purpose of carrying on the vocation of a minister of that
religious denomination,

(II) before September 30, 2012, in order to work for the organization at the
request of the organization in a professional capacity in a religious vocation or
occupation, or

(III) before September 30, 2012, in order to work for the organization (or for a
bona fide organization which is affiliated with the religious denomination and is
exempt from taxation as an organization described in section 501(c)(3) of the
Intemal Revenue Code of 1986) at the request of the organization in a religious
vocation or occupation; and

(iii) has been carrying on such vocation, professional work, or other work continuously
for at least the 2-year period described in clause (i).

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 204.5(m)(4)
requires the petitioner to show that the beneficiary has been working as a minister or in a qualifying
religious occupation or vocation, either abroad or in lawful immigration status in the United States,
continuously for at least the two-year period immediately preceding the filing of the petition.
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The USCIS regulation at 8 C.F.R. § 204.5(m)(11) reads, in part:

Evidence relating to the alien's prior employment. Qualifying prior experience
during the two years immediately preceding the petition or preceding any acceptable
break in the continuity of the religious work, must have occurred after the age of 14,
and if acquired in the United States, must have been authorized under United States
immigration law.

The petitioner filed the Form I-360 petition on August 25, 2009. On the petition form, asked whether
the beneficiary had ever worked in the United States without authorization, the petitioner answered
"Yes," and explained:

When [the beneficiary] came to work for our Temple from Arkansas, we hired an
attorney to file the appropriate papers for him to allow his transfer to CT. The attorney
we hired filed an I-360 immigrant petition. We did not know that was the incorrect
petition to file in order to lawfully transfer [the beneficiary] to our employ. We learned
of this within the last month and filed an R-1 [nonimmigrant petition], with premium
processing, in order to get approval for the transfer prior to the expiration of his visa.
The R-1 [petition] was approved.

USCIS records show that (sometimes spelled4, in Fort Smith,
Arkansas, filed Form I-129 (receipt number | on October 16, 2006. USCIS
approved that petition, authorizing the beneficiary to work at the Arkansas temple - and only that
temple - from September 12, 2007 to August 26, 2009. The petitioner filed its own Form I-129 (receipt
number on August 7, 2009. USCIS approved that petition, authorizing the
beneficiary to work for the petitioner from August 11, 2009 to August 26, 2009.1 The record indicates
that the beneficiary left the Arkansas temple and moved to the petitioning temple in Connecticut on
August 1, 2008.

An alien in R-1 nonimmigrant status may be employed only by the religious organization through
whom the status was obtained. See 8 C.F.R. § 274a.12(b)(16). An R-1 nonimmigrant may not be
compensated for work for any religious organization other than the one for which a petition has been
approved or the alien will be out of status. See 8 C.F.R. § 214.2(r)(13). More generally, the USCIS
regulation at 8 C.F.R. § 214.1(e) provides that a nonimmigrant who is permitted to engage in
employment may engage only in such employment as has been authorized. Any unauthorized
employment by a nonimmigrant constitutes a failure to maintain status. Therefore, the petitioner
was correct in stating that the beneficiary's work for the petitioner from August 2008 to early August
2009 was not authorized.

The director denied the petition on January 6, 2010, stating:

Because the beneficiary initially entered the United States on August 27, 2004 as an R-1 nonimmigrant, he could not
extend his R-1 status past August 26, 2009. See section 101(a)(15)(R)(ii) of the Act, 8 U.S.C. § 1101(a)(15)(R)(ii), which
limits R-1 nonimmigrant admission to five years.
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both the beneficiary and the petitioner are in violation of 8 C.F.R. 214.1(e) because
the beneficiary was working [at the petitioning temple] since 2008 without
authorization from USCIS. The beneficiary was authorized to work for

[sic] Buddhist Temple in Fort Smith, Arkansas only and did not have
authorization to work for the petitioner in 2008.

(Emphasis in original.) On the Form I-290B Notice of Appeal, counsel states:

The decision to deny is legally incorrect in that it is not based on the appropriate
statutory and regulatory provisions which govern I-360 petitions for classification as
a Special Immigrant Religious Worker. In the decision, the Director states that the
denial is based on 8 CFR 214.1(e) (regarding authorization of employment and
maintenance of status). However, this regulation applies only to nonimmigrant visas
and is irrelevant to the requirements for classification as a Special Immigrant. . . .
[The regulations at] 8 CFR 204.5(m) . . . set forth the only requirements for
classification of a Special Immigrant Religious Minister, and therefore are the only
regulations which may form the basis for the grant or denial of this visa. . . . Since the
Director's visa denial is legally incorrect, and since the petitioner and beneficiary
meet all the requirements for this visa classification, we request that the Director
reconsider this decision and find in favor of the petitioner.

In an accompanying brief, counsel claims:

In reviewing the language of both 8 CFR 204.5(m), as well as Sec. 22.3 of the AFM
[Adjudicator's Field Manual], it is clear that maintenance of status is not listed as a
requirement for granting an I-360 visa petition to accord classification as a Special
Immigrant Religious Worker. The inquiry regarding maintenance of status is only
relevant to whether or not an individual, once he has been granted the immigrant visa,
is then eligible to adjust status to that of a lawful permanent resident.

Counsel does not contest the finding that the beneficiary violated his R-1 nonimmigrant status.
Rather, the appeal rests entirely on the claim that the beneficiary's violation of status is immaterial to
the outcome of the petition, because the pertinent regulations contain no such requirement. It is true
that older versions of the regulations at 8 C.F.R. § 204.5(m) did not require maintenance of
nonimmigrant status. Effective November 26, 2008, however, the regulation at 8 C.F.R.
§ 204.5(m)(4) has required that an alien must have earned the qualifying two years of experience
"either abroad or in lawful immigration status in the United States." See 73 Fed. Reg. 72276 (Nov.
26, 2008). The new regulation at 8 C.F.R. § 204.5(m)(11) further specified that the alien's
experience, "if acquired in the United States, must have been authorized under United States
immigration law." Counsel's appeal brief includes a brief quotation from the latest version of
8 C.F.R. § 204.5(m). Therefore, counsel is clearly aware of the current text of the regulations, but
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nevertheless ignores two regulatory provisions that unmistakably require the beneficiary's qualifying
experience to have been lawful and authorized.

It is true that the director, in the denial notice, cited the regulation at 8 C.F.R. § 214.1(e), which
relates to nonimmigrant status rather than to immigrant petitions. Nevertheless, that provision is
material to the matter at hand, because it specifies that unauthorized employment constitutes a
failure to maintain status. Failure to maintain status is, in turn, a valid ground for denial of the
special immigrant petition. Counsel's baseless arguments to the contrary are easily refuted by a
plain reading of the very regulations that counsel cites on appeal.

The petitioner and the beneficiary have asserted that they were unaware, at first, that the beneficiary
violated his status by moving from Arkansas to Connecticut. We have no reason to doubt the
petitioner or the beneficiary on this point, but the special immigrant religious worker regulations do
not make allowances for the resulting unauthorized employment. The change of employers
amounted to a failure to maintain status, whether or not the beneficiary intended as much. The
beneficiary's subsequent unauthorized employment precludes approval of the petition. See 8 C.F.R.
§ 204.5(m)(11).

The petitioner has, from the outset, been forthright about the beneficiary's failure to maintain status.
Nevertheless, under the regulations in effect at the time of filing and still in effect now, unauthorized
employment is a disqualifying factor that neither the director nor the AAO has the authority to waive
or the discretion to ignore. We agree with the director's decision to deny the petition based on the
beneficiary's admittedly unauthorized employment.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not met that burden. Accordingly, the AAO will dismiss the
appeal.

ORDER: The appeal is dismissed.


