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DISCUSSION: The employment-based immigrant visa petition was denied by the Director,
California Service Center, and is now before the Administrative Appeals Office (AAO) on appeal.
The appeal will be sustained. The petition is approved.

The petitioner seeks to classify the beneficiary as a special immigrant religious worker pursuant
to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), to
perform services as a rabbi. Based on the results of a compliance review site visit, the director
determined that the petitioner had not established that it exists as a religious entity.

Counsel submits a brief and additional documentation in support of the appeal.

We note that on appeal, _purports to withdraw as counsel for the petitioner and turn the
case over to his partner in order to become a “fact witness” for the petitioner. | lllconducted
his own site visit of the petitioner’s place of business and then attested that it does, in fact, exist.
However, [IINIIII verification of the petitioner’s legitimacy is of no consequence in this
proceeding. First, his law firm still represents the petitioner; second, it is clear, based on “new”
counsel’s brief, that [JJilifis still actively involved in the case as representative for the
petitioner;' and third, the regulation provides that the U.S. Citizenship and Immigration Services
(USCIS) may conduct a compliance verification review. However, it does not permit delegation of
USCIS authority to another, particularly to a biased and interested party.

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an

immigrant who:

(i) for at least 2 years immediately preceding the time of application for admission,
has been a member of a religious denomination having a bona fide nonprofit,
religious organization in the United States;

(ii) seeks to enter the United States —

(I) solely for the purpose of carrying on the vocation of a minister of that
religious denomination,

(1) before September 30, 2012, in order to work for the organization at the
request of the organization in a professional capacity in a religious vocation
or occupation, or

(ITT) before September 30, 2012, in order to work for the organization (or for

" In her brief, Estated, “As_ndicated that there were issues he wanted to address in a

Brief (he is far more familiar with this case and the evidence previously submitted), and due to Il
brief leave necessitated by his father’s death, we respectfully request leave to file a supplement to
this Brief upon [ [
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a bona fide organization which is affiliated with the religious denomination
and is exempt from taxation as an organization described in section
501(c)(3) of the Internal Revenue Code of 1986) at the request of the
organization in a religious vocation or occupation; and

(iii) has been carrying on such vocation, professional work, or other work
continuously for at least the 2-year period described in clause (1).

The issue presented on appeal is whether the petitioner has established that it exists as a religious
organization as alleged in its petition.

The new regulation at 8 C.F.R. § 204.5(m)(12) provides:

Inspections, evaluations, verifications, and compliance reviews. The supporting
evidence submitted may be verified by USCIS through any means determined
appropriate by USCIS, up to and including an on-site inspection of the petitioning
organization. The inspection may include a tour of the organization's facilities, an
interview with the organization's officials, a review of selected organization
records relating to compliance with immigration laws and regulations, and an
interview with any other individuals or review of any other records that the
USCIS considers pertinent to the integrity of the organization. An inspection may
include the organization headquarters, satellite locations, or the work locations
planned for the applicable employee. If USCIS decides to conduct a pre-approval
inspection, satisfactory completion of such inspection will be a condition for
approval of any petition.

The record reflects that an immigration official visited the petitioner’s address of record on May
4, 2007 for the purpose of conducting a compliance review verification. The investigator found
that the petitioner’s address was a home in a residential neighborhood and that no one was
present during the time of his visit. The investigator attempted to call the petitioner’s listed
number but connected with a fax machine. In his report of May 22, 2007, the investigator stated
that he had made “numerous” subsequent calls to the number and achieved the same results. The
investigator also stated that the web address listed for the petitioner had “nothing to do with a
religious organization.”

In a Notice of Intent to Deny (NOID) dated September 18, 2008, the director advised the
petitioner of the compliance review visit and that “[i]t appears that the petitioner is no longer
conducting business.” The director then instructed the petitioner to provide documentation
including copies of its IRS Form W-3, Transmittal of Wage and Tax Statements, for 2004
through 2007; copies of the beneficiary’s IRS Form W-2, Wage and Tax Statement, for the same
period and copies of his federal income tax returns; and evidence of the beneficiary’s services,
including his specific job duties, the size of the congregation and the number of volunteer and
paid staff. The petitioner submitted the requested documentation and referenced documentation
previously submitted with the petition and in response to the director’s earlier request for
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evidence (RFE).> The petitioner did not address why no one was available during the
investigator’s visit on May 4, 2007.

The director denied the petition, again citing the results of the compliance verification visit.

On appeal, counsel stated that the verification visit occurred during the period the beneficiary
was in Israel to attend his father-in-law’s funeral. The petitioner provided a copy of a death
certificate for| indicating a date of death of April 25, 2007. The petitioner
also provided a partial copy of the beneficiary’s passport, indicating that he entered Israel on
April 26, 2007, departed on May 7, 2007 and reentered the United States on May 8, 2007,
pursuant to a B-2 nonimmigrant visitor’s visa.

We note that with the petition, the petitioner provided photographs of its facilities reflecting that
it was located in a house. The petitioner also provided documentation that it owned the property
that was listed as both the synagogue and the beneficiary’s residence. While it is not clear why
the beneficiary did not answer the phone on any one of the “numerous” occasions that the
investigator called subsequent to the site visit, the record fails to document when the investigator
made the calls or that the investigator left any message.

The petitioner has provided a reasonable explanation supported by documentation as to why the
investigator was unable to reach the beneficiary during the compliance verification visit. We find
that with the additional evidence of record, the petitioner has sufficiently established that it exists
as a religious entity.

The director’s decision of therefore withdrawn. In visa petition proceedings, the burden of
proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the
Act, 8 U.S.C. § 1361. The petitioner has met that burden.

ORDER: The director’s decision of February 12, 2009 is withdrawn. The appeal is sustained.
The petition will be approved.

? We note that the beneficiary’s 2004 IRS Form 1040, U.S. Individual Income Tax Return, is dated March
31, 2006. The director did not request, and the petitioner did not submit, certified copies of the
beneficiary’s tax returns.



