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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO
will dismiss the appeal.

The petitioner is an Islamic school. It seeks to classify the beneficiary as a special immigrant religious
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(4), to perform services as a Quran and Arabic teacher. The director determined that the
petitioner had not established that the beneficiary had the required two years of continuous, qualifying
work experience immediately preceding the filing date of the petition. In addition, the director found
discrepancies in the petitioner’s payroll documents, and found that the petitioner had not abided by the
terms of its employment agreement with the beneficiary.

On appeal, the petitioner submits a brief from counsel and various witness statements.

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as
described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an
immigrant who:

(i) for at least 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonprofit, religious
organization in the United States;

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the vocation of a minister of that
religious denomination,

(II) before September 30, 2012, in order to work for the organization at the
request of the organization in a professional capacity in a religious vocation or
occupation, or

(IIT) before September 30, 2012, in order to work for the organization (or for a
bona fide organization which is affiliated with the religious denomination and is
exempt from taxation as an organization described in section 501(¢)(3) of the
Internal Revenue Code of 1986) at the request of the organization in a religious
vocation or occupation; and '

(iii) has been carrying on such vocation, professional work, or other work continuously
for at least the 2-year period described in clause (i).

All of the director’s stated grounds for denial relate, in some way, to evidence of the beneficiary’s
compensation. The first issue under consideration concerns the beneficiary’s past experience. The
U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 204.5(m)(4) requires
the petitioner to show that the beneficiary has been working as a minister or in a qualifying religious
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occupation or vocation, either abroad or in lawful immigration status in the United States,
continuously for at least the two-year period immediately preceding the filing of the petition. The
USCIS regulation at 8 C.F.R. § 204.5(m)(11) reads:

Evidence relating to the alien’s prior employment. Qualifying prior experience
during the two years immediately preceding the petition or preceding any acceptable
break in the continuity of the religious work, must have occurred after the age of 14,
and if acquired in the United States, must have been authorized under United States
immigration law. If the alien was employed in the United States during the two years
immediately preceding the filing of the application and:

(i) Received salaried compensation, the petitioner must submit IRS
[Internal Revenue Service] documentation that the alien received a salary,
such as an IRS Form W-2 or certified copies of income tax returns.

(il) Received non-salaried compensation, the petitioner must submit IRS
documentation of the non-salaried compensation if available.

(ii1) Received no salary but provided for his or her own support, and
provided support for any dependents, the petitioner must show how support
was maintained by submitting with the petition additional documents such as
audited financial statements, financial institution records, brokerage account
statements, trust documents signed by an attorney, or other verifiable evidence
acceptable to USCIS.

If the alien was employed outside the United States during such two years, the
petitioner must submit comparable evidence of the religious work.

The USCIS regulation at 8§ C.F.R. § 204.5(m)(10) reads:

Evidence relating to compensation. Initial evidence must include verifiable evidence
of how the petitioner intends to compensate the alien. Such compensation may
include salaried or non-salaried compensation. This evidence may include past
evidence of compensation for similar positions; budgets showing monies set aside for
salaries, leases, etc.; verifiable documentation that room and board will be provided;
or other evidence acceptable to USCIS. If IRS documentation, such as IRS Form
W-2 or certified tax returns, is available, it must be provided. If IRS documentation
is not available, an explanation for its absence must be provided, along with
comparable, verifiable documentation.

The petitioner filed the petition on August 27, 2009. The beneficiary entered the United States less than
two years before that date, on October 15, 2007. Because the beneficiary was outside the United States
for the first seven weeks of the qualifying period, IRS documentation would not exist to cover that
period, but the regulation at 8 C.F.R. § 204.5(m)(11) requires comparable evidence of a similar caliber.
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Later in this decision, the AAO will discuss the evidence of the beneficiary’s compensation in the
United States. First, the AAO will address the beneficiary’s employment in Egypt during the earliest
weeks of the qualifying period. In conjunction with a Form [-485 adjustment application, filed
concurrently with the Form I-360 petition, the beneficiary executed Form G-325A, Biographic
Information. On that form, he claimed the following employment:

Employer Occupation From To
I [mam and Speaker Jan 2006 Sep 2007
[The petitioner] Quran & Arabic Teacher Oct 2007 Present Time

A translated “Certificate of Experience and Appreciation” from _
I ... - hc benciciary “has

worked in the mosque as an Imam and speaker between the period of January 1, 2006 until
September 30, 2007.” (The variant spellings of “Al-Nour” and “Al-Noor” appear to be the result of
transliteration from Arabic, rather than a substantive discrepancy in the employer’s identity.) The
petitioner did not submit evidence of compensation, comparable to IRS documentation, for his work
in Egypt in 2007.

On December 1, 2010, the director issued a request for evidence (RFE), instructing the petitioner to
document the beneficiary’s past employment and compensation. In one of a number of letters
submitted in response to the RFE, ||| || | | BB dircctor of the petitioning entity, claimed
that payroll records for the beneficiary’s work in Egypt do not exist “due to the fact that the
beneficiary did not receive his payments in the form of checks in this period. The payments for most
jobs in Egypt are paid in cash. This applies to the abovementioned job.” The petitioner submitted
another copy of the “Certificate of Experience and Appreciation” submitted previously, although
that certificate does not say whether the Egyptian mosque paid the beneficiary at all, let alone
document that compensation.

The director denied the petition on February 23, 2011, in part because the petitioner had not
sufficiently documented the beneficiary’s claimed employment in Egypt and because “the
beneficiary was not employed in a religious capacity from September 30, 2007 through October 15,
2007.”

On appeal, counsel states:

The petitioner contends that the beneficiary and his employer in Egypt had [a] clear
understanding that the assignment in the United States is temporary and the
beneficiary will rejoin the employer in Egypt as soon as the beneficiary returned from
the U.S. Therefore, he was on a leave of absence and not unemployed during the
period of transition for his travel from Egypt to the U.S. Even if the time period of 15
days is considered a gap in the continuous employment, such a short break is
permissible and anticipated by the regulations. 8 C.F.R. 204.5(m)(4). A short break
in actual employment to prepare for another job in the same occupation should not be
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characterized as breaking the continuity of employment as a religious worker. As it is
customary in small Egyptian mosques, the beneficiary was paid cash and no taxes
were withheld during the term of his employment. Therefore, there is no record of
paystubs or checks. The beneficiary did not maintain any bank account and was not
required to file income tax returns.

The unsupported assertions of counsel do not constitute evidence. See Matter of Obaigbena, 19 1&N
Dec. 533, 534 n.2 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1, 3 n.2 (BIA 1983); Matter of
Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980). The above claims, therefore, rest on whatever

evidence the petitioner is able to provide.

with respect tol R carlicr claims, I is not an official of the mosque in Egypt, and he
has not shown that he has either the records or the first-hand knowledge to speak on that mosque’s
behalf. Going on record without supporting documentary evidence is not sufficient for purposes of
meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. 158, 165 (Commr.
1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Regl. Commr. 1972)).

In a new affidavit, the beneficiary states that he “always received [his] salary in cash,” “the mosque did
not issue any paychecks,” and he “was not required to file any tax returns.” The petitioner submits a
letter from“ who states:

I have a master’s degree . . . from Tanta University in Egypt with a major in Applied
Economics. [ am currently employed as an economics instructor N

I have worked in the Industrial and
Commercial Ministries of the Government of Egypt prior to immigrating to the United
States in 2002.

I regularly read Egyptian business publications and communicate with some of my old
colleagues in Egypt. I am familiar with the payroll system of small businesses and the
utilization of banking system by the public in Egypt.

To the best of my knowledge, almost all small businesses including the mosques in
Egypt pay their employees in cash.

USCIS may, in its discretion, use as advisory opinions statements submitted as expert testimony.
However, where an opinion is not in accord with other information or is in any way questionable,
USCIS is not required to accept or may give less weight to that evidence. Matter of Caron
International, 19 1&N Dec. 791 (Comm. 1988); Matter of Sea, Inc., 19 1&N Dec. 817 (Comm.
1988).

In immigration proceedings, the law of a foreign country is a question of fact which must be proven
if the petitioner relies on it to establish eligibility for an immigration benefit. Matter of Annang,
14 1&N Dec. 502 (BIA 1973). In this instance, NN Ictter is not sufficient to establish that
imams at small Egyptian mosques are not subject to income tax. If the beneficiary was paid cash
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“under the table” so as to avoid government detection, the plan worked only too well as the
beneficiary is now left without any concrete evidence of paid employment. The record is silent as to
how much (if anything) the Egyptian mosque paid the beneficiary in September 2007, and the
petitioner’s explanations for the absence of evidence in this regard are not persuasive.

The record contains no evidence from the mosque in Egypt to support counsel’s claims that the mosque
considered the beneficiary’s visit to the United States to be temporary; that the beneficiary was simply
on a leave of absence in early October 2007; that the mosque paid the beneficiary in cash; that the
beneficiary paid no taxes and had no bank account; or that such payment practices are “customary in
small Egyptian mosques.” As previously noted, the official of the mosque did not even specify whether
the beneficiary received payment at all. Attempts to establish these points through third-party
statements are not persuasive and lack evidentiary weight.

The regulation at 8 C.F.R. § 103.2(b)(2)(i) states:

The non-existence or other unavailability of required evidence creates a presumption
of ineligibility. If a required document, such as a birth or marriage certificate, does
not exist or cannot be obtained, an applicant or petitioner must demonstrate this and
submit secondary evidence, such as church or school records, pertinent to the facts at
issue. If secondary evidence also does not exist or cannot be obtained, the applicant
or petitioner must demonstrate the unavailability of both the required document and
relevant secondary evidence, and submit two or more affidavits, sworn to or affirmed
by persons who are not parties to the petition who have direct personal knowledge of
the event and circumstances. Secondary evidence must overcome the unavailability
of primary evidence, and affidavits must overcome the unavailability of both primary
and secondary evidence.

The petitioner has not complied with the above requirements. The petitioner has not overcome the
unavailability of primary and secondary evidence, and has not submitted two or more affidavits from
persons who are not parties to the petition and who have direct personal knowledge of the event and
circumstances.

The petitioner submits a translation of a new certificate (dated April 20, 2011) from IEEEEE——
The translation reads, in part: “The administration of the mosque has
permitted the [beneficiary] to travel to the United States of America based on an invitation from the
Islamic school for temporary employment in a similar position.” Counsel asserts that this wording
“seems to indicate that the beneficiary was ‘allowed’ to go to the U.S. In other words, he was given a
temporary leave of absence.” The same translated document, however, states that the beneficiary
“worked in the mosque . . . until September 30, 2007 where he used to be the Imam.” Several other
past-tense verbs support the sense that the beneficiary’s work ended on September 30, 2007. The
certificate makes no specific mention of the beneficiary’s expected return, and the reference to
“temporary employment” in the United States is consistent with the purportedly temporary nature of the
beneficiary’s travel to the United States as an R-1 nonimmigrant. The certificate’s only mention of
“employment” is in the context of the beneficiary’s work for the petitioner.
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Counsel is correct that the regulation at 8 C.F.R. § 204.5(m)(4) permits a break in the continuity of
religious work under certain circumstances. Specifically, a break in the continuity of the work
during the preceding two years will not affect eligibility so long as:

(1) The alien was still employed as a religious worker;
(i) The break did not exceed two years; and

(iii) The nature of the break was for further religious training or for sabbatical that
did not involve unauthorized work in the United States. However, the alien must
have been a member of the petitioner’s denomination throughout the two years of
qualifying employment.

The petitioner has not shown or claimed that clause (iii) applies. With regard to clause (i), the record
does not show that the mosque in Egypt considered the beneficiary to be an employee on leave of
absence after September 30, 2007. As already explained, counsel’s claims in this regard have no
weight as evidence in this proceeding. A mosque official stated that the beneficiary worked “until
September 30, 2007,” and the beneficiary himself stated on Form G-325A, under penalty of perjury,
that his employment in Egypt ended in September 2007.

For the above reasons, the AAO agrees with the director’s finding that the petitioner has not
adequately shown that the beneficiary worked continuously throughout the qualifying period.

The remaining grounds for denial concern past and future compensation from the petitioner, and the
petitioner’s willingness to abide by its own stated terms of employment. The second stated ground
concerns underpayment of the beneficiary’s salary. On the employer attestation that accompanied
the petition, instructed to describe “the proposed salaried and/or non-salaried compensation,” the
petitioner wrote “$30000 as annual gross salary.” Copies of two annual employment contracts
(effective on October 1, 2008 and October 1, 2009 respectively) stated: “Company shall pay
Employee a gross salary of $30,000 per year, for 40 hours weekly of Employee’s services, payable
monthly.”

The petitioner submitted copies of IRS Form W-2 Wage and Tax Statements, indicating that the
petitioner paid the beneficiary $5,500 in 2007 and $26,999 in 2008. Copies of pay receipts from
mid-2009 showed gross pay of $2,500 per month.

While adjudicating the petition, the director obtained copies of Department of State records,
including the employment offer that the beneficiary furnished when he applied for an R-1
nonimmigrant religious worker visa in 2007. According to that offer, the beneficiary’s
compensation would include a “Salary of $2,500 per month.” None of the job offer letters or
contracts indicates that the beneficiary’s full salary is contingent on any factor outside of those
documents.
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In the December 2010 RFE, the director advised the petitioner of the contents of the 2007
employment offer and instructed the petitioner to submit “copies of all payroll records/pay stubs
issued to the beneficiary” during the qualifying period. Regarding the figures on the beneficiary’s
IRS documentation from 2007 and 2008, the director asked the petitioner to explain why it paid the
beneficiary less than the stated rate of $2,500 per month ($30,000 per year).

In response, the petitioner submitted copies of pay receipts and quarterly tax returns, indicating that
the petitioner paid the beneficiary $2,200 per month until September 2008, and $2,500 per month
thereafter, except in December 2008, when the petitioner paid the beneficiary $2,199.

N s::icd that the petitioner had originally offered the beneficiary a $2,500 monthly salary,
“but this rate was decreased to $2,200 due to the fact that he needed to improve his English
language.” M stated that the beneficiary began receiving his full salary “as of Oct 1, 2008
after he took the necessary English classes.” |IIIEIM blamed “a discrepancy by the bookkeepers
system” for the beneficiary’s underpayment in December 2008, and claimed: “We will be issuing the
beneficiary a check in the amount of $301” to cover the shortfall. | stressed that the
beneficiary’s lower paychecks did not reflect less work performed by the beneficiary.

A December 29, 2010 leter fror EEG—_G

I (vhich handled the petitioner’s 2008 payroll), stated that a year-end review revealed
“that the amounts of the paystubs issued by the system were more th[a]n what was being issued by
check to [the beneficiary]; therefore the last check dated 12/31/2008 was issued at a lower sum to
balance with the total amount that was issued in checks to [the beneficiary] by [the petitioner].”

In the February 2011 denial notice, the director found that the petitioner’s reduction in the
beneficiary’s salary, from $2,500 per month to $2,200 per month, “is a material change in the
employment offer made by the petitioner. The material change was subsequent to the beneficiary’s
entry into the United States and was not approved by USCIS” via an amended petition.

The USCIS regulations governing some nonimmigrant classifications (for example, the regulation at
8 C.F.R. § 214.2(h)(2)(i)(E)) require the petitioner to file an amended petition to reflect any material
changes in the terms and conditions of employment. Those requirements, however, apply only to
specific nonimmigrant classifications. The cited example applies to nonimmigrant petitions filed
under section 101(a)(15)(H) of the Act, 8 U.S.C. § 1101(a)(15)(H). During the period in question,
the beneficiary was an R-1 nonimmigrant religious worker. The regulations governing R-1
nonimmigrant religious workers at 8 C.F.R. § 214.2(r) contained no comparable “material change”
clause in 2007-2008, and the revised regulations contain no such clause now. The petitioner’s
failure to file an amended petition, therefore, is not a valid basis for denial of the petition.

More broadly, however, USCIS may properly draw conclusions regarding the credibility of the job
offer, and the petitioner’s good faith intention to meet the stated terms of that job offer, from the
petitioner’s past actions. To this end, the director noted that the petitioner had not shown that it had
issued the beneficiary the $301 check that Mr. Tolba mentioned in one of his several letters.
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On appeal, counsel does not directly address the underpayment of the beneficiary’s monthly salary

early in his employment with the petitioner. Instead, counsel makes the broader argument that the
petitioner has consistently had sufficient funds on hand to pay the full salary.

Employment agreements reproduced in the record include the provision that “[t]his contract contains
the entire agreement between the Parties and may not be modified except in writing signed by both
Parties.” The record does not indicate that the beneficiary agreed, in writing, to the $300 monthly
reduction in salary until his English proficiency improved. The petitioner’s demonstrated
willingness to unilaterally alter the terms of the employment agreement necessarily raises the
question of whether the petitioner executed the agreements in good faith. This issue, which is
separate from the question of the petitioner’s financial ability to compensate the beneficiary, raises
legitimate questions about the credibility and authenticity of the job offer. The petitioner has not
resolved these questions on appeal. The AAO therefore agrees with the director’s overall finding
that the beneficiary’s underpayment casts doubt on the job offer (but withdraws the specific finding
that the petitioner should have filed an amended petition to reflect the reduced salary).

The third and final issue under consideration concerns nonsalaried compensation promised in the
petitioner’s original 2007 contract with the beneficiary. In that contract, the petitioner stated that it
“is responsible for residence, Taxes or traveling costs and health insurance of the employee.”
Contracts for subsequent years (effective on October 1, 2008 and October 1, 2009 respectively)
reversed this clause, stating: “Employer is not responsible for residence, Taxes or personal traveling
costs of the employee.”

In the RFE, the director stated that the contracts indicate that “the petitioner was responsible for [the
beneficiary’s] residence as well as health insurance from the beneficiary’s entry until October 1,
2008,” when the revised contract took effect without those provisions. The director requested
evidence that the petitioner “enrolled the beneficiary in a health plan” and “provided residence for
the beneficiary” during the term of the 2007-2008 contract.

In response, an unsigned letter in ||| il name reads, in part:

1. Health Plan

The Institute has been approved for a group health insurance [plan] that is due to
commence on January 1%, 2011. In the past period we were looking for a suitable
plan that fits the Institute’s budget. The Institute agreed with the employee that in
case any health problems happen to the employee, the Institute will be responsible for
the costs until a health care plan is provided. No claims have been submitted by the
beneficiary to the Institute for the last period.

2. Residence

The Institute owns the house at ||| GGG s house was
provided for residence to the employee and was used by him as his main residence for
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the period 10/15/2007 — 5/28/2008. After this period, the employee’s family joined
him in the US and he had to find a place for his family. The Institute provided
residence in the above house for single teachers only.

The beneficiary’s Form G-325A indicates that he resided at the | NI ..1:il May 2008,
moving to NG i» junc 2008. This is consistent with the
petitioner’s claimed chronology. The petitioner submitted documentation of its ownership of the
B property.  The beneficiary’s 2007 IRS Form W-2, which the petitioner would have
issued around January 2008, shows thcj R 2ddress. Copies of the beneficiary’s paychecks
show the I 2ddress until October 2008, after which point the checks show the
I - ddress. The accompanying pay receipts, however, show the I 2o all the way
back to his first salary payment in October 2007. The beneficiary’s 2007, 2008 and 2009 income tax
returns all show the NI 2ddress. (The beneficiary’s 2007 income tax return shows a June
9, 2008, preparation date.)

The petitioner submitted copies of the beneficiary’s bank statements dating back to 2007. At first,
the beneficiary had accounts at two different banks ﬁ The Chase bank
statements show the I NNIEEE 2ddress as late as July 2008. The earliest CharterOne statements
also show the I 2ddress, but beginning in January 2008 the CharterOne statements show

an address on . (The beneficiary did not claim the
address on Form G-325A.) For several months in 2008, therefore, the beneﬁciari

received bank statements from two different banks, showing two different addresses for him

). v hilc at the same time receiving pay receipts marked with a third
address [ EEEED. Thc IR -ddress first appears on the CharterOne statements in

August 2008.

Far from confirming the beneficiary’s residence at housing provided by the petitioner, the payroll
and bank documents in the record show the beneficiary’s usage of up to three different addresses
simultaneously.

In the February 2011 denial notice, the director stated that the validity of the job offer is in question,
because the petitioner had originally claimed to be responsible for “health insurance of the
employee,” but did not actually provide it. The director also noted the contradictory addresses on
the beneficiary’s financial documentation from 2007 and 2008.

On appeal, the petitioner submits a letter from_ payroll manager for Expert Accounting &
Tax Services, Inc., who states that the company reprinted the beneficiary’s pay statements in
December 2010 at the petitioner’s request, and that “the system picked up [the beneficiary’s] address
from his profile at the time of printing of the pay stubs rather than the address to which the checks
were issued.” This explains why the beneficiary’s earliest pay receipts show the _t
address instead of the (R 2ddress.

I (citcr does not, however, explain whi the beneficiary’s CharterOne bank statements

from the first seven months of 2008 show the address instead of the IEGcNNIR
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address. One could certainly argue that the use of this address on a bank statement does not prove
that the beneficiary physically resided at that address, but this very same argument also applies to the
use of the NN address on other bank statements. Therefore, confusion persists as to the
beneficiary’s actual, physical, primary address of residence prior to mid-2008.

Regarding the health insurance issue, counsel states:

It is true that the petitioner offered the benefit of health insurance. However, the
benefit of health insurance was not unconditional. The employer intended to cover
the beneficiary whenever the employer had such an active plan. During the time
period between 10/15/2010 and the filing of the 1-360 petition, the insurance plan for
all employees was being established and plans from various insurance companies
were being evaluated. Now, the employer does have such a plan and the beneficiary
will be covered under the plan. . . . The delay in implementation of health care
coverage was due to administrative reasons.

The employment contracts and agreements do not mention the “conditional” nature of the health
insurance benefit (just as they do not reserve the petitioner’s right arbitrarily to reduce the
beneficiary’s salary in the event of poor English language skills). The petitioner stated, in
September 2007, that it “is responsible for . . . health insurance of the employee.” The director
asked for evidence that the petitioner was, in September 2007, in a position to honor that agreement,
and the petitioner has not submitted evidence to that effect.

Counsel’s argument that the petitioner had sufficient assets to meet all of its contractual obligations
to the beneficiary does not compel the conclusion that the petitioner also had the intention of
meeting those obligations. In this respect, the AAO agrees with the director’s finding that the
various inconsistencies and discrepancies in the record cast doubt on the validity of the job offer as
described in the various contracts, agreements, and other documents in the record. Doubt cast on
any aspect of the petitioner’s proof may lead to a reevaluation of the reliability and sufficiency of the
remaining evidence offered in support of the visa petition. Matter of Ho, 19 I&N Dec. 582, 591
(BIA 1988). It is incumbent upon the petitioner to resolve any inconsistencies in the record by
independent objective evidence, and attempts to explain or reconcile such inconsistencies, absent

competent objective evidence pointing to where the truth, in fact, lies, will not suffice. /d. at 582,
591-92.

The AAO will dismiss the appeal for the above stated reasons, with each considered as an independent
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for the
benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. The
petitioner has not met that burden.

ORDER: The appeal is dismissed.




