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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant 
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO 
will withdraw the director's decision. Because the record, as it now stands, does not support approval 
of the petition, the AAO will remand the petition for further action and consideration. 

The petitioner is It seeks to classify the beneficiary as a special immigrant 
religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 
8 U.S.C. § 1153(b)( 4), to perform services as an assistant pastor. The director determined that the 
petitioner had not established that the beneficiary had the required two years of continuous, qualifying 
work experience immediately preceding the filing date of the petition. 

On appeal, the petitioner submits a short statement from counsel and copies of previous submissions. 

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers as 
described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1 101 (a)(27)(C), which pertains to an 
immigrant who: 

(i) for at least 2 years immediately preceding the time of application for admission, has 
been a member of a religious denomination having a bona fide nonprofit, religious 
organization in the United States; 

(ii) seeks to enter the United States--

(1) solely for the purpose of carrying on the vocation of a minister of that 
religious denomination ... ; and 

(iii) has been carrying on such vocation, professional work, or other work continuously 
for at least the 2-year period described in clause (i). 

At issue in this proceeding is whether the beneficiary has the required two years of experience 
immediately preceding the petition's filing date. The petitioner filed the Form 1-360 petition on 
October 3, 2008. On the petition form, the petitioner indicated that the beneficiary is an R-I 
nonimmigrant States on May 17, 2008. In an 
accompanying letter, of the petitioning church, described the 
beneficiary's claimed expenence: 

[The beneficiary 1 has served as a full-time Priest in our ~~ 
has served continuously as a full-time 
past ten years in various parishes within the 

2008, and 
faith for the 

in Lebanon in 1998, and after four years of service at a parish in 
he was appointed to serve _for a mission in South Africa. In 

2005, he was appointed to a mission in Buenos Aires, Argentina for two years. 



Page 3 

Following his full-time service as 
August 2007 to 2008 

•••••• - 111- ••••• a May 27, 2008 letter from 
appointing the bellefici,lfj' 

church effective June 1,2008. In a September 29,2008 letter, stated 
that the beneficiary "was employed full-time (40 hours per week) as a Priest with the congregation 

to a separate 
~d to our mission in Argentina from 2005 to 2007." 
_ stated, in a March 15, 2007 letter, that the beneficiary has been "or",,,int,>,-l 

smce [M]arch 2006, living and working in the college and the church 

The petitioner submitted a photocopy of a processed paycheck, showing that the petitioner paid the 
beneficiary $1,400 in early August 2008. The petitioner initially submitted no other evidence of past 
compensation. 

On February 13, 2009, the director instructed the petitioner to submit additional evidence, including 
"evidence that shows monetary payment" during the two-year qualifying period. The director did 
not cite any specific regulatory requirements with regard to evidence of past experience. In 
response, the petitioner submitted an uncertified copy of the beneficiary's 2008 federal income tax 
return, indicating that the beneficiary reported $7,800 in business income that year. The petitioner 
submitted no evidence of the beneficiary's earlier compensation in Lebanon or Argentina. 

su1Jrnitte:d new letters from 
stating that the beneficiary worked from April 2006 to June 

from August 2007 to May 2008. _ stated that the beneficiary "did not 
receive an annual salary. Instead, our parish provided him with all necessary food, housing, 
transportation, etc. during his employment reason, we are unable to provide pay 
stubs or other proof that he received payment" stated: 

Except for those brothers serving in the United States, where having a personal bank 
account is a necessity, members of the Congregation are not permitted to receive a 
salary. Instead, the Congregation of and its 
affiliated parishes, seminaries, and housing, food, transportation, 
health care, and limited pocket money for the Priests/monks serving in the order. As 
a member of the Congregation, [the beneficiary] therefore did not receive a salary 
while serving in Lebanon or anywhere else (except for the U.S.). Instead, he received 
housing, food, health care, transportation, and a small allowance directly from the 
seminary. Thus, it is not possi~vide copies of paychecks or other proof of 
payment for his employment at_ 
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The director denied the petition on June 23, 2009, citing only one ground for denial. The director 
stated: "The petitioner states that the beneficiary has been employed with them during the last two 
years, however, the beneficiary arrived on May 17, 2008 as an R-l. ... Beneficiary was not in a 
nonimmigrant status during the last two years. Therefore, he did not have authorization to work." 

On appeal, counsel correctly notes that the director "only considered [the beneficiary's] employment 
in the United States and clearly disregarded all his work abroad." Because the director appears not 
to have given any consideration at all to the beneficiary's claimed employment abroad, the director's 
decision cannot stand. 

At the same time, the record does not yet contain sufficient evidence to support approval of the 
petition. The director, in the request for evidence, cited no specific regulations with respect to 
required past experience. The U.S. Citizenship and Immigration Services (USCIS) regulation at 
8 C.F.R. § 204.5(m)(4) requires the petitioner to show that the beneficiary has been working as a 
minister or in a qualifying religious occupation or vocation, either abroad or in lawful immigration 
status in the United States, continuously for at least the two-year period immediately preceding the 
filing of the petition. 

The USCIS regulation at 8 C.F.R. § 204.5(m)(1I) reads: 

Evidence relating to the alien's prior employment. Qualifying prior experience 
during the two years immediately preceding the petition or preceding any acceptable 
break in the continuity of the religious work, must have occurred after the age of 14, 
and if acquired in the United States, must have been authorized under United States 
immigration law. If the alien was employed in the United States during the two years 
immediately preceding the filing of the application and: 

(i) Received salaried compensation, the petitioner must submit IRS 
[Internal Revenue Service] documentation that the alien received a salary, 
such as an IRS Form W -2 or certified copies of income tax retums. 

(ii) Received non-salaried compensation, the petitioner must submit IRS 
documentation of the non-salaried compensation if available. 

(iii) Received no salary but provided for his or her own support, and 
provided support for any dependents, the petitioner must show how support 
was maintained by submitting with the petition additional documents such as 
audited financial statements, financial institution records, brokerage account 
statements, trust documents signed by an attorney, or other verifiable evidence 
acceptable to USCIS. 
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If the alien was employed outside the United States during such two years, the 
petitioner must submit comparable evidence of the religious work. 

It is true that the beneficiary had no lawful immigration status in the United States for most of the 
qualifying period. Nevertheless, the beneficiary was not in the United States during that time, and 
therefore we would neither require nor expect him to have lawful immigration status or employment 
authorization to work in the United States prior to his arrival in May 2008. 

The regulation at 8 C.F.R. § 204.S(m)(lI)(i) requires the petitioner to submit IRS documentation of 
compensation paid to the beneficiary in the United States during the two-year period. The petitioner 
has not yet satisfied this requirement. The copy of the beneficiary's 2008 income tax return is not 
IRS-certified, and therefore the petitioner has not proven that the beneficiary actually filed a return 
containing that info=ation. Furthe=ore, the record contains no IRS Fo= W-2 Wage and Tax 
Statement or IRS Fo= 1099-MISC Miscellaneous Income statement to identifY the source of the 
beneficiary's reported income. 

With respect to the beneficiary'S experience overseas, clearly no IRS documentation would exist to 
show employment in Lebanon or Argentina. Nevertheless, the regulation at 8 C.F.R. § 204.S(m)(lI) 
requires "comparable evidence" of employment outside the United States. Witnesses have asserted 
that no payroll records exist, but they have not provided any supplementary evidence. 

The USCIS regulation at 8 C.F.R. § 103.2(b)(2)(i) reads: 

The non-existence or other unavailability of required evidence creates a presumption 
of ineligibility. If a required document, such as a birth or marriage certificate, does 
not exist or cannot be obtained, an applicant or petitioner must demonstrate this and 
submit secondary evidence, such as church or school records, pertinent to the facts at 
issue. If secondary evidence also does not exist or cannot be obtained, the applicant or 
petitioner must demonstrate the unavailability of both the required document and 
relevant secondary evidence, and submit two or more affidavits, sworn to or affi=ed 
by persons who are not parties to the petition who have direct personal knowledge of 
the event and circumstances. Secondary evidence must overcome the unavailability of 
primary evidence, and affidavits must overcome the unavailability of both primary 
and secondary evidence. 

Under the above requirements, the petitioner must provide some sort of verifiable evidence that 
would allow USCIS to distinguish between an individual who truly worked as ••••••• 
priest abroad, and one who simply claims to have done so. In this regard, first-hand records 
generated during the course of the beneficiary's ministerial duties could be very helpful. 

The petitioner has not met the above regulatory requirements, but the director did not notify the 
petitioner of those requirements prior to the decision. In the denial notice, the director's concerns 
focused on the lack of qualifYing time in the United States, rather than the quality of the evidence 
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submitted. The petitioner has not yet had a meaningful opportunity to submit the required evidence 
of past employment, and the director should afford the petitioner that opportunity. 

We further note the regulation at 8 C.F.R. § 204.5(m)(l2): 

Inspections, evaluations, verifications, and compliance reviews. The supporting 
evidence submitted may be verified by uscrs through any means determined 
appropriate by USCIS, up to and including an on-site inspection of the petitioning 
organization. The inspection may include a tour of the organization's facilities, an 
interview with the organization's officials, a review of selected organization records 
relating to compliance with immigration laws and regulations, and an interview with 
any other individuals or review of any other records that the uscrs considers 
pertinent to the integrity of the organization. An inspection may include the 
organization headquarters, satellite locations, or the work locations planned for the 
applicable employee. rf uscrs decides to conduct a pre-approval inspection, 
satisfactory completion of such inspection will be a condition for approval of any 
petition. 

The record does not show any attempt at compliance review in this proceeding. The director has some 
discretion over the compliance review needed in any given proceeding, but any further action by the 
director must reflect the nature and extent of any such review undertaken in this proceeding. 

For the reasons discussed above, the director's decision cannot stand and we hereby withdraw that 
decision. At the same time, however, the record as it now stands does not permit approval of the 
petition. Therefore, the AAO will remand this matter to the director. The director may request any 
additional evidence deemed warranted and should allow the petitioner to submit additional evidence in 
support of its position within a reasonable period of time. As always in these proceedings, the burden 
of proof rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. 

ORDER: The director's decision is withdrawn. The petition is remanded to the director for further 
action in accordance with the foregoing and entry of a new decision which, if adverse to 
the petitioner, is to be certified to the Administrative Appeals Office for review. 


