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PETITION: Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section 203(b)(4) of
the Immigration and Nationality Act (the Act), 8 U.S.C. § 1153(b)(4), as described at Section
101(a)(27XC) of the Act, 8 U.S.C. § 1101(a)(27)(C)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:
Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised that
any further inquiry that you might have concerning your case must be made to that office.
Thank you,

\ SOM

Perry Rhew
Chief, Administrative Appeals Office
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DISCUSSION: The Director, California Service Center, initially approved the employment-based
immigrant visa petition. Upon further review, the director determined that the petition had been
approved in error. The director properly served the petitioner with a notice of intent to revoke, and
subsequently revoked the approval of the petition. The matter is now before the Administrative
Appeals Office (AAO) on appeal. The AAO will reject the appeal.

The petitioner describes itself as “a church and mission center” affiliated with NN
I based in South Korea. It seeks to classify the beneficiary as a special immigrant religious
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C.

§ 1153(b)(4), to perform services as a pianist. The director determined that the petitioner had failed the
compliance review process after site inspections and interviews revealed the petitioner to be a complex
of student boarding houses.

The beneficiary signed the Form 1-290B, Notice of Appeal, and sent it to the AAO.

The U.S. Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R. § 103.3(a)(2)(i)
allows only the affected party to file an appeal. @ The USCIS regulation at 8 C.F.R.
§ 103.3(a)(1)(iii)(B) states that, for purposes of appeals, the beneficiary of a visa petition is not an
affected party.

Under the regulation at 8 C.F.R. § 103.3(a)(2)(v)(A)({), an appeal filed by a person or entity not
entitled to file it must be rejected as improperly filed. In such a case, any filing fee USCIS has
accepted will not be refunded.

The appeal has not been filed by the petitioner, nor by any entity with legal standing in the
proceeding, but rather by the beneficiary. Therefore, the appeal has not been properly filed, and
must be rejected.

Furthermore, in order to properly file an appeal of a revocation, the affected party must file the
complete appeal within 15 days after the service of the notice of revocation (within 18 days if the
director served the notice by mail). See 8 C.F.R. §§ 205.2(d) and 103.5a(b). The date of filing is not
the date of mailing, but the date of actual receipt. See 8 C.F.R. § 103.2(a)(7)(i). Every appeal must
be filed with the location and executed in accordance with the instructions on the form. 8 C.F.R.
§ 103.2(a)(1).

The director issued the notice of revocation on September 9, 2009. On the cover page of the notice of
revocation, the director advised the petitioner of the filing deadline, and also stated: “The appeal may
not be filed directly with the AAO. The appeal must be filed at the address on top of this page”
(emphasis in original). Despite this instruction, the beneficiary attempted to file the appeal with the
AAO, which received the appeal on September 24, 2009, 15 days after the director issued the
revocation notice.
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The AAO returned the appeal to the beneficiary on September 28, 2009. Counsel then sent the Form
I-290B to the director, who received the appeal on October 8, 2009, 29 days after issuing the notice of
revocation. Therefore, the appeal was not timely filed. The director erroneously annotated the appeal
as timely and forwarded the matter to the AAO.

An appeal which is not filed within the time allowed must be rejected as improperly filed. In such a
case, any filing fee the Service has accepted will not be refunded. 8 C.F.R. § 103.3(a)(2)(v)(B)({).
Neither the Act nor the pertinent regulations grant the AAO authority to extend the 18-day time limit
for filing an appeal of a revocation.

The USCIS regulation at 8 C.F.R. § 103.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the
requirements of a motion to reopen or a motion to reconsider, the appeal must be treated as a motion,
and a decision must be made on the merits of the case. The regulation at 8 C.F.R.
§ 103.5(a)(1)(iii)(A) requires that a motion must be on Form [-290B, signed by the affected party or
the attorney or representative of record. The untimely appeal does not meet this requirement, as only
the beneficiary, who is not an affected party, signed Form [-290B. Therefore, the untimely appeal
does not meet all the requirements of a motion to reopen or a motion to reconsider, and the AAO
will not treat the untimely appeal as a motion.

For the reasons explained above, the AAO must reject the appeal because an affected party did not
file it, and because it was untimely filed.

ORDER: The appeal is rejected.




