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IN RE: Petitioner:

Beneficiary:

PETITION: Immigrant Petition for Special Immigrant Religious Worker Pursuant to Section
203(b)(4) of the Immigration and Nationality Act, 8 U.S.C. § 1153(b)(4), as described at
Section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C)

ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the documents
related to this matter have been returned to the office that originally decided your case. Please be advised
that any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen
in accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8 C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(a)(1)(i) requires any motion to be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

Perry Rhew
Chief, Administrative Appeals Office
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DISCUSSION: The Director, Nebraska Service Center, denied the employment-based immigrant
visa petition. The director treated the petitioner's appeal of that decision as a motion and reopened
the proceeding. The director again denied the petition and the petitioner again appealed. The
Administrative Appeals Office (AAO) withdrew the director's decision and remanded the petition
for further action and consideration. The director again denied the petition and, following the
AAO's instructions, certified the decision to the AAO for review. The AAO affirmed the denial of
the petition. The petitioner moved the AAO to reconsider its decision. The AAO granted the motion
and affirmed its prior decision. The matter is now before the AAO on a second motion to
reconsider. The motion will be dismissed.

The petitioner is a church. It seeks classification of the beneficiary as a special immigrant
religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act),
8 U.S.C. § l l53(b)(4), to perform services as a head deacon. The AAO affirmed the director's
decision that the petitioner had not established that the beneficiary worked continuously in a
qualifying religious occupation or vocation for two full years prior to the filing of the petition.

The petitioner asserts on motion that it "is the same from inception to the present, albeit using
different tax IDs due to judicial order to settle a Church dispute." The petitioner also states that
it can only provide Internal Revenue Service (IRS) documentation for the beneficiary's
qualifying work experience for 17 months. The petitioner submits a brief and additional
documentation in support of the appeal.

A motion to reconsider must state the reasons for reconsideration and be supported by any
pertinent precedent decisions to establish that the decision was based on an incorrect application
of law or U.S. Citizenship and Immigration (USCIS) policy. 8 C.F.R. § 103.5(a)(3). A motion to
reconsider contests the correctness of the original decision based on the previous factual record,
as opposed to a motion to reopen which seeks a new hearing based on new or previously
unavailable evidence. See Matter ofCerna, 20 I&N Dec. 399, 403 (BIA 1991).

A motion to reconsider cannot be used to raise a legal argument that could have been raised
earlier in the proceedings. Rather, the "additional legal arguments" that may be raised in a
motion to reconsider should flow from new law or a de novo legal determination reached in its
decision that may not have been addressed by the party. A motion to reconsider is not a process
by which a party may submit, for example, the same brief presented on appeal and seek
reconsideration by generally alleging error in the prior decision. Instead, the moving party must
specify the factual and legal issues raised on appeal that were decided in error or overlooked in
the initial decision or must show how a change in law materially affects the prior decision. See
Matter ofMedrano, 20 I&N Dec. 216, 219 (BIA 1990, 1991).

On motion, the petitioner provides a copy of the court transcript documenting the court's
disposition of the argument between two factions of the church. The court ordered that one
faction, the petitioner in this case, incorporate under a different name and acquire a separate
federal employer identification number (EIN). The petitioner states that although it changed its
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name and EIN as directed by the court, it remains the same organization that first petitioned for
the beneficiary as an R-1 nonimmigrant religious worker in 2002.

Nonetheless, the petitioner failed to submit IRS documentation to establish the beneficiary's
qualifying work experience. The regulation at 8 C.F.R. § 204.5(m)(11) provides:

Evidence relating to the alien's prior employment. Qualifying prior experience
during the two years immediately preceding the petition or preceding any
acceptable break in the continuity of the religious work, must have occurred after
the age of 14, and if acquired in the United States, must have been authorized
under United States immigration law. If the alien was employed in the United
States during the two years immediately preceding the filing of the application
and:

(i) Received salaried compensation, the petitioner must submit IRS
documentation that the alien received a salary, such as an IRS Form W-2
[Wage and Tax Statement] or certified copies of income tax returns.

(ii) Received non-salaried compensation, the petitioner must submit IRS
documentation of the non-salaried compensation if available.

(iii) Received no salary but provided for his or her own support, and
provided support for any dependents, the petitioner must show how
support was maintained by submitting with the petition additional
documents such as audited financial statements, financial institution
records, brokerage account statements, trust documents signed by an
attorney, or other verifiable evidence acceptable to USCIS.

If the alien was employed outside the United States during such two years,
the petitioner must submit comparable evidence of the religious work.

On motion, the petitioner states:

We believe much of the relevant compensated experience has been fulfilled as we
have submitted documentation showing for [sic] the 17 months of the qualifying
period. Of the 7 months left, one month was served voluntarily while the rest of the
6 months were compensated under the Church's old tax ID number. We have not
been able to locate this due to the dispute that was going on at the time . . . .

The petitioner has submitted no other verifiable documentation to establish the beneficiary's
qualifying work experience for the time frame not established through IRS documentation.
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The petitioner failed to support its motion to reconsider with any new legal argument or
precedent decisions to establish that the AAO decision was based on an incorrect application of
law or USCIS policy. The motion to reconsider will therefore be dismissed.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. Here, the petitioner has not sustained that burden. 8 C.F.R. § 103.5(a)(4) states
that "[a] motion that does not meet applicable requirements shall be dismissed." Accordingly, the
motion will be dismissed, and the previous decisions of the director and the AAO will not be
disturbed.

ORDER: The motion is dismissed. The AAO's previous decisions are affirmed and the
petition remained denied.


