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DISCUSSION: The preference visa petition was denied by the Director, California Service Center (the
director) on August 22, 2007. The matter then came before the Administrative Appeals Office (AAQ)
on appeal. The AAO subsequently remanded the petition for a new decision based on revised
regulations. On July 10, 2007, the director again denied the petition and certified the decision to the
AAQ. On February 25, 2010, the AAQ affirmed the decision of the director and dismissed the appeal.
The matter is currently before the AAO on a motion to reconsider. The motion to reconsider will be

dismissed.

The petitioner is a Pentecostal Christian denomination. It seeks to classify the beneficiary as a special
immuigrant religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the
Act), 8 US.C. § 1153(b)(4), to perform services as an outreach/education minister. The director
determined that the petitioner had not established that the beneficiary had the requisite two ycars of
continuous, qualifying work experience immediately preceding the filing date of the petition. The AAO
atfirmed this decision, finding that the petitioner had effectively conceded the director’s finding that the
beneficiary was not lawfully employed as a religious worker during the two-year qualifying period and
dismissed the appeal. We incorporate the AAO’s February 25, 2010 decision by reference herein.

On March 26, 2010, the petitioner timely filed a motion to reconsider the AAO’s decision. The
regulation at 8§ C.F.R. § 103.5(a)(3) states that:

A motion to reconsider must state the reasons for reconsideration and be supported by
any pertinent precedent decisions to establish that the decision was based on an incorrect
application of law or Service policy. A motion to reconsider a decision on an
application or petition must, when filed, also establish that the decision was incorrect
based on the evidence of record at the time of the initial decision.

On the Form 1-290B, submitted on March 26, 2010, the petitioner states:

The USCIS is and was wrong in failing to note that the alien beneficiary did possess the
required background of and for this position as a religious worker and the file is well
documented on this point and it was err for the USCIS to fail to make this finding. The
error on behalf of the USCIS centers around on the fact that the Rev. ljeh worked as a
religious minister in the H1B category prior to securing her R1 status.

Secondly, the USCIS is again wrong in that they have failed to proper credit both the

petitioner, the || G d the beneficiary, I

Il v ith failing to supply the W2 and Tax Returns as requested by the USCIS in an
RFE. They were provided and they are sqaurely [sic] in the file.

USCIS has simply done a bit of a sloppy job in securing the information in this casc and
recognizing what they have.
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These statements fail to meet the requirements of a motion to reconsider, cited above. Counsel does nat
explain how the AAQ’s decision was incorrect based on the evidence of record at the time of the initial
decision. Counsel also does not cite to any pertinent precedent decisions to establish that the AAO’s
decision was based on an incorrect application of law or Service policy. Further, these arguments have
already been raised and addressed by United States Citizenship and Immigration Services (USCIS) n

previous filings of record.
In an attachment to the Form [-290B, the petitioner’s counsel wrote:

Through both case law and precedent decision the USCIS has both had religious
worker regulation forced upon it and has acquiesced in granting relief to religious
workers. The USCIS continues to confuse the instant beneficiary with another and
this confusion continues to this day and in the instant petition. Further, federal court
precedent caused a softening of the unauthorized work prohibition. Finally, the
USCIS seems to have again confused and failed to credit the USCIS in this instance
with regard to this matter and the petitioner’s ability to pay the wage otfered to this
alien beneticiary.

A complete brief will be forth coming in forthwith fashion in this instance.

The AAO notes that the petitioner has not filed further arguments or evidence in Support of the
motion. The regulation requires that motions to reconsider must, when filed, establish that the
previous decision was incorrect at the time of the initial decision and be supported by precedent
decisions. Thus the regulation does not allow for a supplemental brief in support of a motion to

reconsider.
On motion, the petitioner makes four distinct arguments:

1) That there 1s USCIS case law and precedent that the AAO must consider in determining
religious worker cases.

2} That USCIS confused the instant beneficiary with somebody else, and that contusion
continued in the AAQO’s decision.

3) That federal court precedent and statute have caused a softening of the unauthornized work
prohibition.

4) That USCIS has failed to credit the petitioner’s ability to pay the benehciary the proffered
wage.

The AAO will note that the petitioner's counsel has not developed these arguments. Counsel has
failed to explain what case law, statute, reguiation or policy the AAO did not consider in its decision
and how 1t is relevant to the matter at hand. Counsel has also not demonstrated how the AAQ
confused the beneficiary with someone else in its decision. Further, counsel states that federal court
precedent and statute have caused a softening of the unauthorized work preohibition, but has not cited
any federal case law restricting the application of the regulation at 8 C.F.R. § 204.5(m)(11) rcquiring
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that the two year qualitying experience must have been authorized by USCIS, Finally, counsel
states that the USCIS failed to credit the petitioner’s ability to pay the proffered wage, but docs not
follow up with a further explanation of how or why the USCIS has failed to do so, or cite law or
precedent showing how the previous decision was in error. Thus, the AAQ finds that the petitioner
has not met the requirements of a motion to reconsider, which 1s set forth in 8 C.F.R. § 103.5(a)(3).
and 1s cited above.

A motion to reopen must state the new facts to be proved in the reopened proceeding and be
supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2).

Although not presented by the petitioner as a motion to reopen, the motion does not state new facts
to be proved and is not supported by affidavits or other documentary evidence. Thus, the motion
does not meet the requirements for a motion to reopen.

A motion that does not meet applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4).

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8
U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the motion will be
dismissed, the proceedings will not be reopened and/or reconsidered, and the previous decisions of

the director and the AAQO will not be disturbed.

ORDER: The motion is dismissed; The petition is denied.



