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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant
visa petition. The petitioner filed a subsequent appeal. The Administrative Appeals Office
(AAO) determined that the appeal was untimely filed. The AAO rejected the appeal without
rendering a decision. The matter is now before the AAO on a motion to reopen and a motion to
reconsider. The motions will be dismissed.

In order to properly file a motion, the regulation at 8 C.F.R. § 103.5(a)(1)(i) provides that the
affected party or the attorney or representative of record must file the motion within 30 days of
service of the unfavorable decision. If the decision was mailed, the appeal must be filed within
33 days. See 8 C.F.R. § 103.8(b). The date of filing is not the date of submission, but the date of
actual receipt with the required fee. See 8 C.F.R. § 103.2(a)(7)(i).

The record indicates that the AAQ rejected the appeal on February 13, 2012. The instant Form -
290B was not received by the service center until April 11, 2012, or 43 days after the decision
was issued. Accordingly, the motions were untimely filed.

Further, the motions do not address the appeal that was rejected as untimely filed by the AAO
but rather the director’s original decision. The petitioner provides no legal authority, and the
AAQ is unaware of any, that would allow the petitioner to cure a previously late filed appeal by
moving to rcopen and reconsider the decision that preceded the appeal. Rather, the petitioner
bears the burden of establishing that the rejection as untimely was itself in error. The motions do
not meet the requirements at 8 C.F.R. 103.5(a).

ORDER: The motions are dismissed.



