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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant
visa petition. The Administrative Appeals Office (AAQO) remanded the matter to the director for
consideration under new regulations. The director again denied the petition and certified the
decision to the AAO for review. The AAO affirmed the director’s certified decision. The matter is
now before the AAQ on a motion to reopen and a motion to reconsider. The motions will be
dismissed. the previous decision of the AAO will be affirmed, and the petition will remain denied.

The petitioner is a Catholic archdiocese. It seeks to classify the beneficiary as a special immigrant
religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1153(b)(4), to perform services as a religious programmer and Eucharistic minister. The
AAQ, in its April 26, 2012 decision, determined that the petitioner bad not established that the
position offered to the beneficiary qualifies as a religious occupation.

On motion, the petitioner submits a brief from counsel, a letter from the petitioner, printouts from
the website of the United States Conference of Catholic Bishops regarding the use of
communication technologies, a copy of “Message of the Holy Father Benedict XVI for the 43rd
World Communications Day: New Technologies, New Relationships. Promoting a Culture of
Respect, Dialogue and Friendship,” a copy of an Apostolic letter from regarding
the use of mass media to spread the gospel. a job description for the position of
“Manager/programuner of TV Stations,” and a document entitled “Regulations and Cases
Concerning Secular Work and Religious Occupation.”

In order to properly file a motion, the regulation at 8 C.F.R. § 103.5(a)(1)(ii1) requires that the
motion must be “[aJccompanied by a statement about whether or not the validity of the
unfavorable decision has been or is the subject of any judicial proceeding and, if so, the court.
nature, date, and status or result of the procecding.” Furthermore, the regulation at 8 C.F.R.
§ 103.5(a)(4) requires that “[a] motion that does not meet applicable requirements shall be
dismissed.” In this case, the petitioner tailed (o submit a statement regarding if the validity of
the decision of the AAO has been or is subject of any judicial proceeding.

Notwithstanding the above, in the decision dismissing the petitioner’s original appeal, the AAO
specifically and thoroughly discussed the petitioner’s evidence and determined that the petitioner
failed to establish that the proffered position qualifies a religious occupation as defined by the
regulation at 8 C.F.R. § 204.5(m)(5). The AAQO discussed counsel’s arguments that the
beneficiary’s role as a religious programmer relates traditional religious function of spreading the
gospel through communication and that the regulations allow for limited administrative duties.
However, the AAO concluded that the conflicting descriptions and evidence submitted by the
petitioner regarding the beneficiary’s specific duties as religious programmer did not constitute
persuasive cvidence that his dutics would be primarily religious rather than secular in nature.
The AAO also discussed counsel’s assertion that, aithough the role of a Eucharistic minister is a
volunteer position in some churches, the beneficiary’s duties as a Eucharistic minister go beyond
what could be expected of a volunteer. However, thc AAO found thart the petitioner failed to



Page 3

submit evidence to establish that the position of Eucharistic minister is recognized as a
compensated occupation within the Catholic denomination.

A motion to reopen must state the new facls to be provided and be supported by affidavits or other
documentary evidence. 8 C.E.R. § 103.5(a)2). Based on the plain meaning of “new.” a new fact is
found to be evidence that was not available and could not have been discovered or presented in the
previous proceeding. I

On motion, the petitioner submits additional materials relating to the use of mass media by the
Catholic church and an additional job description and letter from the petitioner attesting to the
religious nature of the beneficiary’s duties. The letter from the petitioner also asserts that “[while
some parishes may consider the position of Eucharistic Minister as a volunteer position, and not
compensate an Eucharistic Minister, the Diocese of St. Thomas does compensate that position since
his duties go beyond what would be required of a volunteer.”

A review of the evidence that the petitioner submits on motion reveals no fact that could be
considered “new” under 8 C.F.R. § 103.5(a)(2). The petitioner’s motion is not an opportunity for
the petitioner to correct its own defects in the record. Matter of Soriano 19 1&N Dec. 764 (BIA
1988), held that a petitioner may be put on notice of evidentiary requirements by regulations,
written notice such as a request for additional documentation or a notice of intent to deny, or an oral
request at an interview. The petitioner was previously put on notice of the requirements for
eligibility by the regulations. The evidence could also have becn submitted on certification.
Therefore, the evidence submitted on motion will not be considered “new”™ and will not be
considered a proper basis for a motion to reopen.

Motions for the reopening of immigration proceedings are disfavored for the same reasons as are
petitions for rehearing and motions for a new trial on the basis of newly discovered evidence. JNS 1-
Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party seeking to
reopen a proceeding bears a “heavy burden.” INS v. Abudu, 485 U.S. at 110. With the current
motion, the petitioner has not met that burden. The motion to reopen will be dismissed.

{n the motion to reconsider, the petitioner reiterates arguments already addressed by the AAO in
its dismissal of the original appeal. A motion to reconsider must state the reasons for
reconsideration and be supported by any pertinent precedent decisions to establish that the
decision was based on an incorrect application of law or U.S. Citizenship and Immigration
(USCIS) policy. 8 C.F.R. § 103.5(a)(3}. A motion to reconsider contests the correctness of the
original decision based on the previous factual record, as opposed to a motion to reopen which
seeks a new hearing based on new or previously unavailable evidence. See Matter of Cerna, 20
[&N Dec. 399, 403 (BIA 1991).

' The word “new” is detined as “1. having existed or been made for only a short time . .. 3. Just discovered, found. or
learned <new evidence> . . . .7 WEBSTER’S II NEw RIVERSIDE UNIVERSITY DICTIONARY 792 (1984 (emphasis in

original).
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A motion to reconsider cannot be used to raise a legal argument that could have been raised earlier
in the proceedings. See Matter of Medrano, 20 T1&N Dec. 216, 220 (BIA 1990, 1991). Rather, the
“additional legal arguments” that may be raised in a motion to reconsider should flow from new law
or a de novo legal determination reached in its decision that could not have been addressed by the
party. Further, a motion to reconsider is not a process by which a party may submit, in essence, the
same brief presented on appeal and seek reconsideration by generally alleging ervor in the prior
decision. Matter of O-S-G-, 24 1&N Dec. 56, 58 (BIA 2006). Instead, the moving party must
specify the factual and legal issues raised on appcal that were decided in error or overlooked in the
initial decision or must show how a change in law materially affects the prior decision. Id. at 60,

On motion, counsel argues that the AAQ erred in its interpretation of the regulation at 8 C.F.R.
§ 204.5(m)(5) which, in part, defines religious occupation as allowing for Iimited administrative
duties. In support of her argument, counsel cites Camphill Soltane v. US Department of Justice,
381 F.3d 143 (3d Cir. 2004), in which the court found that a religious occupation could include
both secular and religious components, and that the position of house-parent, music instructor
and religious teacher of mentally challenged youth at a religious charitable home met the
definition of a religious occupation. The case cited by counsel predates the current regulations,
which were published on November 26, 2008. Accordingly, the court’s interpretation applied to
regulations which are no longer in effect and not relevant to the instant case. Counsel also refers
to a 2006 decision in which “the AAO ruled that the director and doctor of a Christian Medical
Mission, where 65% of his duties involved direct patient care, was a religious occupation.” The
AAO again notes that this decision would have pertained to interpretations of the previous
regulations which are no longer in effect. Further, counsel has not sufficiently identified the
referenced AAO decision to establish that it is a precedent decision. While § CF.R. § 103.3(c)
provides that precedent decisions of USCIS are binding on all its employees in the administration of
the Act, unpublished decisions are not similarly binding. Precedent decisions must be designated
and published in bound volumes or as interim decisions. The AAQ further notes that, in its April
26, 2012 decision, it did not find that the beneficiary’s role could not include any secular duties
under the current regulations. Rather the AAQO found that the petitioner had not established that
the beneficiary’s dutics as Eucharistic minister would be “primarily” religious in nature.

As noted above, a motion to reconsider must include specific allegations as to how the AAO
erred as a matter of fact or law in its prior decision, and it must be supported by pertinent legal
authority. Because the petitioner has failed to support such allegations of error in this motion to
rcconsider by pertinent legal authority, the AAO will dismiss the motion to reconsider.

The burden of proof in visa petition proceedings remains entirely with the petitioner. Section 291
of the Act, 8 US.C. § 1361. Here, the petitioner has not sustained that burden.

ORDER: The motion to reopen and the motion to reconsider are dismissed, the decision of the
AAQ dated April 26, 2012, 1s affirmed, and the petition remains denied.



