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DISCUSSION: The Director, California Service Center, denied the employment-based immigrant
visa petition. The matter is now before the Administrative- Appeals Office (AAO) on appeal.
The AAO will dismiss the appeal.

The petitioner is a network of churches. It seeks to classify the beneficiary as a special immigrant
religious worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1153(b)(4), to perform services as a pastor at in Lancaster, Pennsylvania.
The director determined that the petitioner failed to establish how it intends to compensate the
beneficiary and failed to establish that it qualifies as a bona fide non-profit religious organization
in the United States.

On appeal, the self-represented’ petitioner submits a brief from counsel, copies of the petitioner’s
“Profit & Loss” statements for the years 2010, 2011, and 2012, a letter from the petitioner’s
accountant, letters from five organizations receiving financial support from the petitioner, and a
copy of the decision in Presbyterian and Reformed Publishing Co. v. Commissioner of Internal
Revenue, 743 F.2d 148 (3rd Cir. 1984).

Section 203(b)(4) of the Act provides classification to qualified special immigrant religious workers
as described in section 101(a)(27)(C) of the Act, 8 U.S.C. § 1101(a)(27)(C), which pertains to an
immigrant who: ‘-

(i) for at least 2 years immediately preceding the time of application for admission,
has been a member of a religious denomination having a bona fide non-profit,
religious organization in the United States;

(ii) seeks to enter the United States —

(I) solely for the purpose of carrying on the vocation of a minister of that
religious denomination, .-

(I1) before September 30, 2012, in order to work for the organization at the
request of the organization in a professional capacity in a religious vocation
or occupation, or .

(IIT) before September 30, 2012, in order to work for the organization (or for
a bona fide organization which is affiliated with the religious denomination

. and is exempt from taxation as an organization described in section
501(c)(3) of the Internal Revenue Code of 1986) at the request of the
organization in a religious vocation or occupation; and

! An official with the petitioner signed the Form 1-290B, Notice of Appeal or Motion. While the director sent a copy
of the final notice of denial to the petitioner’s attorney, the record does not contain a new Form G-28, Notice of
Appearance as Attorney or Representative signed by the petitioner as required under 8 C.F.R. § 292.4(a) as well as
the instructions to the Form I-290B. Thus, the AAO considers the petitioner self-represented.
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(iii) has been carrying on such vocation, professional work, or other work
continuously for at least the 2- year period described in clause (i).

The ﬁrst issue to be discussed is whether the petitioner has established that the beneficiary will be
working for a bona fide non-profit religious organization in the United States.

The United States Citizenship and Immigration Services (USCIS) regulation at 8 C.F.R.
§ 204.5(m)(3) provides that in order to be eligible for classification as a special immigrant religious
worker, an alien must be coming to work for a bona fide non-profit religious organization in the
United States, or a bona fide organization which is affiliated with the religious denomination in the
United States. The regulation at 8 C.F.R. § 204.5(m)(5) states, in pertinent part:

(5) Definitions. As used in paragraph (m) of this section, the term:

Bona fide non-profit religious organization in the United States means a religious
organization exempt from taxation as described in section 501(c)(3) of the
Internal Revenue Code of 1986, subsequent amendment or equivalent sections of
prior enactments of the Internal Revenue Code, and possessing a currently valid
determination letter from the IRS confirming such exemption.

Bona fide organization which is affiliated with the religious denomination means an
organization which is closely associated with the religious denomination and which
is exempt from taxation as described in section 501(c)(3) of the Internal Revenue
Code of 1986, subsequent amendment or equivalent sections of prior enactments of
the Internal Revenue Code and possessing a currently valid determination letter from
the IRS confirming such exemption.

The regulation at 8 C.F.R. § 204.5(m)(8) states:

Evidence relating to the petitioning organization. A petition shall include the
following initial evidence relating to the petitioning organization:

(i) A currently valid determination letter from the Internal Revenue Service
(IRS) establishing that the organization is a tax-exempt organization; or

(i) For a religious organization that is recognized as tax-exempt under a
group tax-exemption, a currently valid determination letter from the IRS
establishing that the group is tax-exempt; or

(iii) For a bona fide organization that is affiliated with the religious
denomination, if the organization was granted tax-exempt status under section
501(c)(3) of the Internal Revenue Code of 1986, or subsequent amendment or
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On the employer attestation portion of the Form [-360 petition, the petitioner identified the
pétitioning organization as the intended employer, and indicated that it will employ the
.” At the time of filing the
petition, the petitioner submitted a determination letter from the Internal Revenue Service (IRS)
confirming that the petitioning organization is exempt from taxation as described in section

beneficiary as a pastor at

(b)(6)

equivalent sections of prior enactments of the Internal Revenue Code, as
something other than a religious organization:

(A) A currently valid determination letter from the IRS establishing that
the organization is a tax-exempt organization;

(B) Documentation that establishes the religious nature and purpose of
the organization, such as a copy of the organizing instrument of the
organization that specifies the purposes of the organization;

(C) Organizational literature, such as books, articles, brochures,
calendars, flyers and other literature describing the religious purpose and
nature of the activities of the organization; and

(D) A religious denomination certification. The religious organization
must complete, sign and date a religious denomination certification
certifying that the petitioning organization is affiliated with the religious
denomination. The certification is to be submitted by the petitioner along
with the petition.

501(c)(3) of the Internal Revenue Code.

In a letter accompanying the petition, the petitioner stated the following:

is an organization that provides opportunities, encouragement and
resources for God’s people to work together to prepare for God’s harvest. Itis a
unique network of churches, ministries, pastors, leaders, and other people whom
God has called to ministry. Each of these churches, ministries and people are
independent, but also joined by a common statement of faith and a commitment to
work together to build God’s Kingdom.

When a person in ministry or an organization wishes to join with .

they need to become a Partner. In order to become a Partner, that person or
ministry has to demonstrate their commitment to the beliefs of | , their
commitment to walk in relationship with “and with the other Partners,
and their moral and financial and organizational integrity and their calling by God
to their area of ministry. We will not accept as Partners, people or organizations
who do not demonstrate to our satisfaction that they live and minister in
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accordance with these requirements. Once a person or ministry has been accepted
as a Partner, they are free to share in all the benefits of Partnership with
. In addition, they are free to minister as Partners of

The petitioner submitted informational materials about the petitioning organization which
describe it as “an informal network of churches and ministries linked together by shared vision
and a desire to be partners in the coming harvest.” The materials indicated that “Church
Planting” is one of the services offered by , including “Consultation and step-by-step
guidance from an Apostolic Team,” and “Training and resources for church planters.” The
materials also stated that “we believe churches should be self-governed.” A section on
“Corporate Accountability” stated the following:

expects each partner church or ministry to arrange defined oversight -
and outside accountability for its own leadership team. Although !
does not exercise central government over its various partners, by entering into
partner relationships, “accepts some responsibility for the health of its
partners. In light of this, expects its partner churches or ministries to
inform its board of serious issues arising within their organization and to invite
the Board (or representatives of the board) into a place of
discernment and to make recommendations regarding those issues.

2

In a document entitled “History of Beneficiary’s Membeféhip/Relationship with |

the petitioner indicated that the beneficiary is currently employed through as
pastor of . and that the beneficiary and “his church,
International,” were granted partnership status in the petitioning organization in April 2010. Ina
separate letter, the petitioner asserted that, “[i]f this petition is approved, Mr. will be,
hired as a Pastor with ™ .

On May 17, 2012, USCIS issued a Request for Evidence (RFE), in part requesting evidence
regarding the connection between , and
evidence that ° qualifies as a non-profit religious organization. The RFE noted that
the IRS letter submitted for the petitioning organization did not indicate a group exemption and
therefore would not cover°

In a letter responding to the request for evidence, counsel for the petitioner asserted that *
is not the employer, and is not required by the status to regulations to have a tax
determination.”

The petitioner submitted a letter from i . president of the petitioning organization
and pastor of , which stated in part:
has also been financially supporting Pastor through the

over $9,000 in
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2011 which was used to provide salary for Pastor has
continued to pay money to the throughout 2012 which has
also been used to provide salary bythe ... to Pastor |
In addition to the money from .. . (a
Partner) paid at least $4,500 in 2011 which was also used as salary for
Pastor .. ____ by the | In all. of this, the ‘
was the employer, but . has been partnering with

in support of this church plant.v

If this petitioner is approved, the situation will change slightly. will
still be a church plant overseen by boththe |
but the support will come primarily from Pastor _......... salary
will be paid by with the providing its support
directly to is the Petitioner and will become the
employer.

is not the petitioner and is not and will not be the employer.

Although it is expected that ' will become self-sufficient in the future,

at the current time, it cannot support a.pastor. At the current time, Pastor
is the employee of ‘ and is serving

____.__. as the Pastor of its (an« . . plant. Once

the petition is approved, Pastor will be the employee of and

will be serving as the Pastor of ; (and the

church plant. The relationships will all stay the same,
the only thing that will change is the employer.

On June 6, 2012, the director denied the petition, in part finding the evidence “insufficient to
establish that the employer qualifies as a bona fide religious organization.”

On appeal, counsel argues that the regulations only require an IRS letter pertaining to the
petitioning organization, and that the petitioner has submitted such a letter to establish that the
petitioning organization, , qualifies as a bona fide non-profit religious organization.
Counsel objects to the director’s characterization of as the beneficiary’s prospective
employer, asserting that “[t]here is no evidence in either the petition or the RFE to indicate any
employment relationship between and the Beneficiary.” Counsel acknowledges that
the regulation at 8 C.F.R. § 204.5(m)(3) states that the beneficiary must “be coming to work for a
bona fide non-profit religious organization in the United States.” However, counsel asserts that,
under the regulations, “the employer and the petitioner are one and the determination letter has to
relate to the petitioner/employer.”

Counsel correctly states that the regulation at 8 C.F.R. § 204.5(m)(3) requires a beneficiary to
“be coming to work for a bona fide non-profit religious organization in the United States.” The
regulation at 8 C.F.R. § 204.5(m)(5) defines such an organization as one possessing a currently
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valid determination letter from the IRS confirming its exemption from taxation under section
501(c)(3) of the Internal Revenue Code. To the extent that counsel argues that the petitioner is
automatically considered the beneficiary’s employer under the regulations, the AAO disagrees
with this interpretation. The petitioner bears the burden of establishing eligibility for the benefit
sought. Section 291 of the Act, 8 U.S.C. § 1361. Although the evidence shows that the
petitioner, ___ . ____ __, qualifies as a bona fide non-profit religious organization under the
regulations, it is the petitioner’s burden to establish that the beneficiary is in fact “coming to
. work for” the petitioning organization. In this instance, the AAO agrees with the director that
the evidence does not demonstrate that the beneficiary will be “working for” the petitioner.

The petitioner has indicated that the planting of . ... _....... is a joint collaboration between
and the petitioner, and that funding for the project comes from a number of
sources, including those two organizations as well as |
- member churches. The beneficiary’s salary is currently pald by
1 out of funds from these various sources. The petitioner has stated that, if the petition is
approved, the funds for the beneficiary’s salary will instead be processed through ;
which will purportedly become his “employer,” but the “relationships will all stay the same.”
The petitioner also indicated that “it is expected that . ... —...... will become self-sufficient in
the future.” ' '

As mentioned above, at the time of filing the petitioner indicated that the beneficiary’s position
would be as a pastor at “as a Partner of . ’ The informational materials
provided by the petitioner indicate that HarvestNet’s partner churches are self-governed,
independent entities, with the petitioner providing support and guidance. The materials also
indicate that the petitioner assists in planting new churches, but they do not suggest that the new
churches are owned by or under the controlof ...~ =

Although the petitioner asserts that the beneficiary’s paychecks will be issued by the petitioning
organization, it is not clear that the beneficiary will in fact be an employee of the petitioner in the
traditional sense. Instead, the evidence indicates that the petitioner and will
provide temporary support to the beneficiary and , which will operate as an
" independent church with the goal of self-sufficiency.

For the reasons discussed above, the AAO agrees with the director’s determination that the
petitioner has not established that the beneficiary will be working for a bona fide religious
organization. For this reason, this petition cannot be approved.

The second issue to be discussed is whether the petitioning organization has established how it
intends to compensate the beneficiary..

The USCIS regulation at 8 C.F.R. § 204.5(m)(10) states:
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Evidence relating to compensation. Initial evidence must include verifiable
evidence of how the petitioner intends to compensate the alien. Such
compensation may include salaried or non-salaried compensation. This evidence
- may include past evidence of compensation for similar positions; budgets
showing monies set aside for salaries, leases, etc.; verifiable documentation that
room and board will be provided; or other evidence acceptable to USCIS. IfIRS
documentation, such as IRS Form W-2 or certified tax returns, is available, it
must be provided. If IRS documentation is not available, an explanation for its
absence must be provided, along with comparable, verifiable documentation.

On the Form [-360 petition, the petitioner stated that the beneficiary would receive an annual
salary 0£$30,000. In an addendum to the petition, the petitioner stated:

clearly has the ability to pay this compensation. As the 2010 IRS
Form 990 shows, in that year, - had revenue in excess of $538,000. See
Attachment 16. The 2011 Profit and Loss statement shows total revenue of over
$665,000. See Attachment 15.

In a letter submitted at the time of filing the petition, the petitioner indicated that the beneficiary

has been paid by since his arrival in the United States on March 27, 2009.

The petitioner stated it “has been contributing to in support of Mr.
ministry from April 2011 until the present.” '

The petitioner submitted a copy of its “Profit & Loss” statement for the year 2011, which
asserted total income of $665,737.11 and total expense of $648,680.39, including total donations
of $63,152.37 and total “Non Payroll Salary” of $173,406.15. The statement contained entries

for various expenses related to including $9,090.00 for Salary” under
“Non Payroll Salary.” "A separate statement entitled ¢ _ Salary” listed $7,000 in
checks to “ > for ¢ _ Support” during 2011. No explanation

was provided for this discrepancy. It is incumbent upon the petitioner to resolve any
inconsistencies in the record by independent objective evidence. Any attempt to explain or
reconcile such inconsistencies will not suffice unless the petitioner submits competent objective
evidence pointing to where the truth lies. Matter of Ho, 19 1&N Dec. 582, 591-92 (BIA 1988).

The petitioner also submitted an uncertified Form 990 tax return for the year 2010, indicating
total revenue of $538,990.52 for the year. Additionally, the petitioner submitted printouts from
the Electronic Federal Tax Payment System confirming payments related to various Form 941,
Employer’s Quarterly Federal Tax Returns, in 2011.

On May 17, 2012, USCIS issued a Request for Evidence (RFE), in part requesting additional
evidence of the petitioner’s ability to pay the proffered wage. - In accordance with 8 C.F.R.
§ 204.5(m)(10), the notice instructed the petitioner to provide Internal Revenue Service (IRS)
documentation of its ability to pay, “such as IRS Form W-2 or certified tax returns,” or to
provide an explanation for its absence “along with comparable, verifiable documentation.” The
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notice also stated that the “profit and loss statement demonstrates an inability to fully
compensate the alien the $30,000 proffered.”

In a letter responding to the RFE, counsel for the petitioner asserted that, although the profit and
loss statement only showed a “profit” of $17,000 for the year, it also included $9,000 in
donations towards the beneficiary’s salary. Counsel further asserted that the $17,000 in revenue
does not accurately reflect the amount of funds that could be used toward the beneficiary’s
salary, as the petitioner could modify its donations “to other ministries and services.”

The petitioner submitted a letter from . ., quoted above, describing the past
payment arrangements for the beneficiary, with the petitioner providing donations to
to be used for the beneficiary’s salary. The letter asserted that, upon the approval of the

petition, will continue to contribute to the beneficiary’s support at the same
rate, instead providing its support directly to the petitioning organization to be paid to the
beneficiary. Mr. - also indicated intent to donate at least

$4,000 annually towards the beneficiary’s support. The petitioner also submitted a letter from

describing its past support of the beneficiary and its intent to continue
providing support for the beneficiary’s income. The letter did not indicate the amount of support
to be provided by in the future.

The petitioner submitted copies of check stubs from )

_ ' from 2011 and 2012 with notations for °
Support.” The petitioner also submitted copies of processed checks from
World Mission to the beneficiary.

e

The petitioner also submitted printouts confirming submission of the petitioner’s quarterly tax
returns for the second, third, and fourth quarters of 2011 and the first quarter of 2012.

On August 27, 2012, the director denied the petition, in part based on the petitioner’s failure to
establish its ability to pay the beneficiary the proffered wage. The director again stated that the
petitioner’s net profit as indicated on the profit and loss statement was not enough to pay the
beneficiary’s salary.

On appeal, counsel asserts that, as a non-profit organization, the petitioner deliberately spends
down its revenue by donating to various causes in furtherance of its charitable purpose. Counsel
argues that the petitioner makes these donations according to its own discretion, and is therefore
free to reallocate the necessary money to fund the beneficiary’s salary as needed. The petitioner
submits a letter from its accountant which states the following:

Since all of the distributions that they made in regard to the various ministries
were all discretionary, | ___ . ____._. has hundreds of thousands of dollars available
to pay for a commitment such as Mr. ’ $30,000 salary, and the only
effect would be to reduce the amount that they have to give away to other
ministries. |
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The petitioner submits letters from five ministries which have received support from the
petitioning organization Each ministry states that it has been a partner with , but that

is under no contractual relationship or legal obllgatlon to .continue prov1d1ng
financial support.

The petitioner also submitted coples of its “Profit & Loss” statements from 2010, 2011, and
2012.

The regulation at 8 C.F.R. § 204.5(m)(10) requires the petitioner to submit initial evidence of
“how the petitioner intends to compensate the alien,” and the regulation at 8 C.F.R.
§ 204.5(m)(7)(xi) requires the petitioning employer to attest to the statement that “any salaried or
non-salaried compensation for the work will be paid to the alien by the attesting employer.” The
petitioner argues that it has the “ability” to pay the beneficiary’s proffered wage of $30,000.
However, the petitioner has not indicated its intent to do so. Rather, the petitioner asserted in
response to the RFE that the beneficiary’s compensation will continue to come from the

and its member churches, and the petitioner, with the
funds processed through the petitioning organization. The AAO finds that this arrangement does
not meet the requirements of 8 C.F.R. §§ 204.5(m)(7)(xi) and (10).

Accordingly, the AAO agrees with the director’s determination that the petitioner has not
established how it intends to compensate the beneﬁcmry For this additional reason, this petition
cannot be approved. : .

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains
entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not
* been met. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



