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ON BEHALF OF PETITIONER:

INSTRUCTIONS:

Enclosed please find the decision of the Administrative Appeals Office in your case. All of the
documents related to this matter have been returned to the office that originally decided your case. Please
be advised that any further inquiry that you might have concerning your case must be made to that office.

If you believe the AAO inappropriately applied the law in reaching its decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen
in accordance with the instructions on Form I-290B, Notice of Appeal or Motion, with a fee of $630. The
specific requirements for filing such a motion can be found at 8§ C.F.R. § 103.5. Do not file any motion
directly with the AAO. Please be aware that 8 C.F.R. § 103.5(2)(1)(i) requires any motion to be filed
within 30 days of the decision that the motion seeks to reconsider or reopen.

Thank you,

UNtadnk

Ron Rosenberg
Acting Chief, Administrative Appeals Office
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DISCUSSION: The Director, California Service Center, initially approved the employment-based
immigrant visa petition. On further review, the director determined that the petition had been
approved in error. Accordingly, the director properly served the petitioner with a Notice of Intent
to Revoke (NOIR) approval of the petition and her reasons for doing so and subsequently
exercised her discretion to revoke approval of the petition on December 8, 2004. The
Administrative Appeals Office (AAO) dismissed a subsequent appeal on August 9, 2005. On
December 3, 2008, the Ninth Circuit Court of Appeals vacated the AAO’s decision and remanded
the matter for further proceedings in accordance with the court’s opinion. On December 30, 2008,
the AAO remanded the matter for consideration under new regulations. The director again denied
the petition and, following the AAQ’s instructions, certified the decision to the AAO for review.
The AAO affirmed the director’s decision on July 26, 2012. The matter is again before the AAO
appeal. The appeal will be rejected.

As indicated in the AAO’s July 26, 2012 decision affirming the director’s decision, if the
petitioner believed the AAQO inappropriately applied the law or the petitioner had additional
evidence to be considered, the petitioner had the option of filing a motion to reopen or a motion
to reconsider the AAQO's most recent decision within 33 days of service pursuant to 8 C.F.R.
§ 103.5. Instead of submitting a motion, however, the petitioner filed an appeal of the AAO’s
decision. The AAO exercises appellate jurisdiction over the matters described at 8 C.F.R.
§ 103.1(D)(3)(iii} (as in effect on February 28, 2003), with two exceptions - petitions for approval of
schools under § 214.3 are now the responsibility of Immigration and Customs Enforcement, and
applications for S nonimmigrant status under § 214.2(t) are now the responsibility of the Fraud
Detection and National Security office of U.S. Citizenship and Immigration Services (USCIS).
That regulation did not give the AAO appellate jurisdiction over its own prior decisions.

In its last decision in this proceeding, the AAO indicated that the petitioner “may file a motion to
reconsider or a motion to reopen,” but did not state or imply that the petitioner could appeal that
decision. The USCIS regulation at 8 C.F.R. § 103.5(a) permits the petitioner to file a motion based
on an AAO decision, but the petitioner filed an appeal, not a motion. There is no comparable
provision to allow an appeal.

Because no statutory or regulatory provision exists to allow the petitioner to appeal an AAQO
decision to the AAO, the AAO must reject the appeal.

Even if considered as a motion, the petitioner has failed to meet the requirements of a motion to
reopen or a motion to reconsider. A motion to reopen must state the new facts to be provided and
be supported by affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). Based on the
plain meaning of “new,” a new fact is found to be evidence that was not available and could not
have been discovered or presented in the previous proceeding.'

" The word “new” is defined as “1. Having existed or been made for only a short time . . . 3. Just discovered,
found, or learned <new evidence> . .. .” WEBSTER’S NEW COLLEGE DICTIONARY, (3d Ed 2008). (emphasis
in original).



(b)(6)

Page 3

The petitioner is a church. It seeks to classify the beneficiary as a special immigrant religious
worker pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1153(b)(4), to perform services as a choir director. The AAO affirmed the director’s
determination that the petitioner had not established that the proffered position qualifies as that
of a religious occupation and that the beneficiary was continuously employed in a qualifying
religious vocation or occupation for two full years immediately preceding the filing of the
petition as required by 8 C.F.R. § 204.5(m)(1) and (2).

The petitioner submitted several iterations of the duties allegedly associated with the proffered
position. However, in each instance, the petitioner revised the list of duties, omitting some and
adding others. These revisions included omitting 7.5 hours per week associated with duties as a
Korean school teacher, 4.5 hours in prayer, and an unexplained 8 hours per week in “Collect|{ing]
Library references & materials™ that were included in the list with the petitioner’s initial submission.
In response to the director’s request for evidence, the petitioner added duties such as 5 hours of
conference and coordination with the youth, volunteer teachers, and other churches and an
additional “10%” of her work week in conference with other church members. A petitioner must
establish eligibility at the time of filing; a petition cannot be approved at a future date after the
petitioner or beneficiary becomes eligible under a new set of facts. 8 C.F.R. §§ 103.2(b)(1), (12);
Matter of Katighak, 14 1&N Dec. 45, 49 (Comm’r 1971). A review of the duties as initially
defined by the petitioner revealed that, at most, the beneficiary would be engaged in religious
activities for no more than 17.5 hours during her work week and that the majority of her time would
be spent in non-religious or secular activities. The AAO found that the duties as initially outlined by
the petitioner, while including some activities that were of religious significance, did not establish
that the position was primarily religious in nature and therefore did not constitute a religious
occupation within the meaning of the regulation.

The AAO also found that as the beneficiary had allegedly worked in the proffered position since
1998, the petitioner’s failure to establish that the position qualifies as religious occupation was also
evidence that the beneficiary had not worked continuously in a qualifying religious occupation as
required by the Act at section 101(a)(27)(C)(iii) and the regulation then in effect at 8 C.F.R.
§ 204.5(m)(1).

With the instant filing, the petitioner submits a September 25, 2012 declaration from

its senior pastor, who “reaffirmed” that the beneficiary had served as the “church’s full time
paid choir director since October 1998 and that, despite his earlier statement, he did not mean to
imply that the beneficiary “has not served as a Korean School Teacher” with the petitioning
organization. In a separate letter also dated September 25, 2012, provided a “detailed
job description™ for the choir director position and the petitioner resubmitted a copy of a weekly
work schedule previously submitted on certification. A review of the evidence that the petitioner
submits reveals no fact that could be considered “new” under 8§ C.F.R. § 103.5(a)(2). All evidence
submitted was previously available and could have been discovered or presented in the previous
proceeding. A motion is not an opportunity for the petitioner to correct its own defects in the
record.
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The petitioner submits no fact that could be considered “new” under 8 C.F.R. § 103.5(a)(2) and,
therefore, submits no evidence that could be considered a proper basis for a motion to reopen and a
motion to reopen the proceedings would have been dismissed.

Motions for the reopening of immigration proceedings are disfavored for the same reasons as are
petitions for rehearing and motions for a new trial on the basis of newly discovered evidence. INS v.
Doherty, 502 U.S. 314, 323 (1992)(citing INS v. Abudu, 485 U.S. 94 (1988)). A party seeking to
reopen a proceeding bears a “heavy burden.” INS v. Abudu, 485 U.S. at 110. With the evidence
presented, the petitioner did not meet that burden.

A motion to reconsider must state the reasons for reconsideration and be supported by any
pertinent precedent decisions to establish that the decision was based on an incorrect application
of law or U.S. Citizenship and Immigration (USCIS) policy. 8 C.F.R. § 103.5(a)(3). A motion to
reconsider contests the correctness of the original decision based on the previous factual record,
as opposed to a motion to reopen which seeks a new hearing based on new or previously
unavailable evidence. See Matter of Cerna, 20 I&N Dec. 399, 403 (BIA 1991).

A motion to reconsider cannot be used to raise a legal argument that could have been raised
earlier in the proceedings. Rather, the “additional legal arguments” that may be raised in a
motion to reconsider should flow from new law or a de novo legal determination reached in its
decision that may not have been addressed by the party. A motion to reconsider is not a process
by which a party may submit, for example, the same brief presented on appeal and seek
reconsideration by generally alleging error in the prior decision. Instead, the moving party must
specify the factual and legal issues raised on appeal that were decided in error or overlooked in
the initial decision or must show how a change in law materially affects the prior decision. See
Matter of Medrano, 20 1&N Dec. 216, 219 (BIA 1990, 1991).

Counsel asserts on appeal that the AAO “did not comply with the relevant regulation . . . because
8 CF.R. § 204(r)(2) merely excludes occupations such as janitors, maintenance workers, [or]
clerks.” Counsel further asserts:

The AAO concluded that just 17%2 hours are directly related to the job of choir
director. However, the AAO did not state that the petitioning church’s choir director
engaged in secular work. The AAO merely stated that the majority of the work
cannot be verified to be religiously significant. Even though more than 20 hours of
works [sic] does not relate to the position’s core functions, it does not negate the fact
that the petitioning church’s choir director is a full time religious occupation because
those job duties can be even secular in nature.

Counsel’s argument is not persuasive. The fact that less than half of the duties of the proffered
position could be determined to be religious in nature therefore means that the remaining duties
were non-religious or secular. The burden is on the petitioner to establish that the beneficiary would
be primarily engaged in work that can be considered religious in nature. Section 291 of the Act, 8
“U.S.C. § 1361. Counsel acknowledges that the majority of the beneficiary’s duties do “not relate
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to the position’s core functions™ and asserts the fact that the duties are primarily secular in nature
“does not negate the fact that the [position] is a full time religious occupation.” Counsel cites to
no controlling statute, regulation, or case law to support his assertion.

While the Ninth Circuit Court of Appeals, in vacating the AAO’s original decision, agreed with
the Third Circuit’s decision in Soltane v. DOJ, 381 F.3d 143 (3™ Cir. 2004) that the regulation at
8 C.F.R. § 204.5(m)(2) does not require that “each discrete duty of a qualifying religious
occupation [must] be primarily nonsecular and directly related to core religious activity,” the
‘court “decline[d] to adopt [its] own characterization of the quantum of religious activity that a
proposed position must include to qualify under 8 C.F.R. § 204.5(m)(2).”> As discussed in the
AAO’s July 26, 2012 decision, the court left it to USCIS to decide “whether an occupation that
has merely ‘some religious significance’ suffices under the statute, Soltane, 381 F.3d at 150, or
whether some greater level is required: for example, that the occupation must be substantially or
even primarily comprised of religious duties.” [Emphasis by the court.]’ In its July 2012
decision, the AAO found that while “the beneficiary’s duties do involve some clearly religious
activities, such activities are not a substantial portion of his time” and that “[i]f a significant
portion of the position’s activities do not have religious significance, the position cannot be
considered a religious occupation.”

Counsel also states, “The job duties of [the petitioner’s] choir director at the time of filing 1-360 is
[sic] not required to be the same job duties as those of the proposed job duties.” Counsel does not
address the fact that the petitioner modified the job description after submission of the petition and
after the director issued a request for additional documentation. Counsel thus appears to assert that a
petitioner is free to adjust those duties at any time, even prior to final approval of the petition. As
indicated in the AAQO’s prior decision, a petitioner may not make material changes to a petition in
an effort to make a deficient petition conform to USCIS requirements. See Matter of Izummi, 22
I&N Dec. 169, 176 (Assoc. Comm’r 1998). As discussed previously, eligibility for the immigration
benefit must be established at the time of filing and not after the beneficiary becomes eligible
under a new set of facts. 8 C.F.R. §§ 103.2(b)(1), (12); Matter of Katigbak, at 49.

Counsel submits no precedent decisions to establish that the AAO’s decision was based on an
incorrect application of law or USCIS policy or that there has been a change in the law that
would materially affect the AAO’s prior decision. Accordingly, the petitioner has failed to
establish a basis for a motion to reconsider, and even if properly filed as a motion, a motion to
reconsider would have been dismissed.

ORDER: The appeal is rejected, or in the alternative, the motions to reopen and to reconsider are
dismissed. The petition remains revoked.

2 Love Korean Church v. Chertoff, 549 F. 3d 749, 756 (9™ Cir. 2008)
*Id. at 757.



