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DISCUSSION: The District Director, New York, New York (the director), denied the special 
immigrant visa petition. The matter is now before the Administrative Appeals Office (AAO) on 
appeal. The appeal will be sustained and the petition will be approved. 

The petitioner is a 21-year-old citizen of the Dominican Republic who seeks classification as a 
special immigrant juvenile (S11) pursuant to section 203(b)(4) of the Immigration and Nationality 
Act (the Act), 8 V.S.c. § 1153(b)(4), and as defined at section 101(a)(27)(1) of the Act, 8 V.S.c. 
§ 1101(a)(27)(1). On April 14, 2007, the applicant was apprehended by V.S. Customs and Border 
Protection upon his arrival and attempted entry into the United States using the birth certificate of 
another individual. He was subsequently served with a Notice to Appear for removal proceedings 
and placed in the custody of the Office of Refugee Resettlement (ORR) within the V.S. 
Department of Health and Human Serv~ril 26, 2007, ORR released the 
petitioner into the care of a family friend, __ On August 28, 2008, the Queens 
County, New York Family Court (juvenile court) entered an order to 
be the petitioner's guardian. The petitioner filed the instant Form 1-360 on October 28, 2008 when 
he was 18 years old. 

The director subsequently issued a Notice of Intent to Deny (NOrD) the petition because the 
petitioner's mother previously filed a Form I-130, petition for alien relative, on the petitioner's 
behalf using an assumed identity. The director stated that a consular investigation in the 
Dominican Republic determined that the individual who filed the Form 1-130 was not, in fact, the 
petitioner's biological mother. The director found the petitioner's response to the NOm 
insufficient to resolve the discrepancy regarding his mother's identity and denied the petition on 
1 ul y 28, 2009. Counsel time I y appealed. 

On appeal, counsel asserts that the fraud of the petitioner's mother cannot be imputed to him 
because he was only five-years-old at the time the Form 1-130 was approved. Counsel further 
asserts that the petitioner's birth certificate submitted in these proceedings was examined by the 
Consulate General of the Dominican Republic in New York City, which did not question its 
authenticity. 

The AAO conducts appellate review on a de novo basis. See Solfane v. DOl, 381 F.3d 143, 145 
(3d Cir. 2004). The decision of the director will be withdrawn because the director adjudicated 
the petition under the former version of section 101(a)(27)(1) of the Act and because the 
fraudulent filing of the Form 1-130 is not relevant to the petitioner's eligibility for S11 
classification. The petitioner has established his eligibility for S11 classification and the appeal 
will be sustained for the following reasons. 

The Applicable Law 

Section 203(b)(4) of the Act allocates immigrant visas to qualified special immigrant juveniles as 
described in section 101(a)(27)(J) of the Act. On December 23, 2008, the William Wilberforce 
Trafficking Victims Protection Reauthorization Act of 2008 (TVPRA), was enacted. See Pub. L. 
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No. 110-457, 122 Stat. 5044 (2008). Section 235(d) of the TVPRA amended the eligibility 
requirements for SU classification at section 101(a)(27)(J) of the Act, and accompanying 
adjustment of status eligibility requirements at section 245(h) of the Act, 8 U.S.c. § 1255(h). Id.; 
see also Memo. from Donald Neufeld, Acting Assoc. Dir., U.S. Citizenship and Immig. Servs., et 
aI., to Field Leadership, Trafficking Victims Protection Reauthorization Act of 2008: Special 
Immigrant Juvenile Status Provisions (Mar. 24, 2009) (hereinafter TVPRA - SIJ Provisions 
Memo). The SU provisions of the TVPRA are applicable to this case. See Section 235(h) of the 
TVPRA (stating that the TVPRA shall "apply to all aliens in the United States in pending 
proceedings before the Department of Homeland Security" on December 23, 20(8). 

Section 101(a)(27)(J) of the Act now defines a special immigrant juvenile as: 

an immigrant who is present in the United States-

(i) who has been declared dependent on a juvenile court located in the United 
States or whom such a court has legally committed to, or placed under the 
custody of, an agency or department of a State, or an individual or entity 
appointed by a State or juvenile court located in the United States, and whose 
reunification with one or both of the immigrant's parents is not viable due to 
abuse, neglect, abandonment, or a similar basis found under State law; 

(ii) for whom it has been determined in administrative or judicial proceedings that it 
would not be in the alien's best interest to be returned to the alien's or parent's 
previous country of nationality or country of last habitual residence; and 

(iii) in whose case the Secretary of Homeland Security consents to the grant of 
special immigrant juvenile status, except that-

(I) no juvenile court has jurisdiction to determine the custody status 
or placement of an alien in the custody of the Secretary of Health 
and Human Services unless the Secretary of Health and Human 
Services specifically consents to such jurisdiction; and 

(II) no natural parent or prior adoptive parent of any alien provided 
special immigrant status under this subparagraph shall thereafter, 
by virtue of such parentage, be accorded any right, privilege, or 
status under this Act [.J 

The TVPRA amended the SIJ definition by removing the need for a juvenile court to deem a 
juvenile eligible for long-term foster care due to abuse, neglect or abandonment, and replaced it 
with a requirement that the juvenile court find that reunification with one or both parents is not 
viable due to abuse, neglect, abandonment, or a similar basis found under state law. See TVPRA 
section 235( d)(1 )(A). 
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Additionally, the TVPRA modified the formerly "express" consent required for SIJ petltIons, 
Instead of "expressly consent[ing] to the dependency order serving as a precondition to the grant 
of special immigrant juvenile status," the new definition requires the Secretary of Homeland 
Security, through USCIS, to "consent[] to the grant of special immigrant juvenile status." TVPRA 
section 235( d)(1 )(B). This consent determination "is an acknowledgement that the request for SIJ 
classification is bona fide," TVPRA - SIl Provisions Memo at 3, meaning that neither the 
dependency order nor the best interest determination was "sought primarily for the purpose of 
obtaining the status of an alien lawfully admitted for permanent residence, rather than for the 
purpose of obtaining relief from abuse or neglect or abandonment," H.R. Rep. No. 105-405 at 130 
(1997). Approval of an SIJ petition is evidence of the Secretary's consent. TVPRA - SLJ 
Provisions Memo at 3. 

The Fraudulent Form 1-130 Filing 

The record contains a Form 1-130, petition for alien relative, listing M_C_1 as the petitioner's 
mother. The Form 1-130 was filed on October 13, 1995 when the petitioner was five years old and 
was accompanied by a copy of a birth certificate indicating that the petitioner was born on July 27, 
1991 to M-C- and . The Form 1-130 was initially approved on August 
2, 1996, but on May 28, 2008, US CIS issued a notice of intent to revoke (NOIR) approval of the 
petition based on the consular investigation in the Dominican Republic, which determined that the 
petitioner was an imposter and was not the beneficiary's biological mother. When M-C- failed to 
respond to the NOIR, USCIS terminated action on the Form 1-130 and deemed the petition 
abandoned. 

stated that the actual petitioner of the Form 1-130 was not M-C-, 
but was who was married to . These 
individuals are listed as the petitioner's mother and father on his birth certificate submitted with 
this Form 1-360 SIJ petition. The report that interviews with the couple's neighbors 
revealed the true identity of M-C- as but that the neighbors did not 
identify the beneficiary (the petitioner in this case). The consular investigation report is dated 
February 6, 2001 and contains no indication that the investigator examined any records of the 
petitioner's birth. 

In response to the director's NOID requesting a sworn statement and "verifiable independent 
objective evidence" to explain the discrepancy regarding the petitioner's mother's identity, the 
petitioner submitted his affidavit dated July 8, 2009. The petitioner stated that he never knew he 
was the beneficiary of a Form 1-130 petition and was unaware of his mother's efforts to bring him 
to the United States. The petitioner explained that he was only five years old at the time the Form 
1-130 was filed and that because both of his parents were deceased, he was unable to provide any 
further information. 

1 Name withheld to protect individual's identity. 
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The director found the petitioner's explanation insufficient and denied the petition "as a matter of 
law" because the petitioner "failed to provide verifiable independent objective evidence" as 
requested in the NOlO, although the NOm did not specify the types of such evidence that would 
have sufficed to resolve the discrepancy. The director's July 28, 2009 decision failed to specify 
the statutory ground for denial or explain how the fraudulent Form I-DO filing was relevant to the 
petitioner's eligibility for SIJ classification. 

The director's decision shall be withdrawn. Any fraud committed with the Form 1-130 cannot be 
imputed to the petitioner because he was a child at the time. See Singh v. Gonzales, 451 F.3d 400, 
405-09 (6th Cir. 2006) (fraud of parent cannot be attributed to child). The fraudulent Form 1-130 
filing is also irrelevant to these proceedings because the record indicates that the petitioner's 
mother died in 2005,2 over three years before this petition was filed. Even if the petitioner's 
mother was alive, the statute requires only that the juvenile court determine that "reunification 
with one or both of the immigrant's parents is not viable." Section 101 (a)(27)(J)(i) of the Act, 8 
U.S.c. § 1101(a)(27)(J)(i) (emphasis added). The record contains a copy of the death certificate 
of the petitioner's father, which shows that he passed away on November 26, 2003 when the 
petitioner was 13 years old. Accordingly, the director was mistaken in relying on the fraudulent 
filing of the Form 1-130 to deny the instant petition. 

The Petitioner is Eligible for and Merits SIJ Classification 

The record in this case shows that the juvenile court placed the petitioner under the custody of an 
individual appointed by that court. In a Special Findings Order dated August 28, 2008, the 
juvenile court further determined that the petitioner had been found eligible for long-term foster 
care due to abuse and neglect; and that it was not in his best interest to be returned to the 
Dominican Republic. The juvenile court orders of custody and special findings satisfy all the 
requirements for SIJ classification at section 101(a)(27)(J) of the Act. Because the Special 
Findings Order was obtained when the prior version of the law was in effect, it references "long
term foster care." The order nonetheless satisfies the requirement of the amended statute because 
USCIS has long defined "eligible for long-term foster care" to mean "that a determination has 
been made by the juvenile court that family reunification is no longer a viable option." See 8 
C.F.R. § 204. 11(a) (1993). 

When adjudicating a petition for special immigrant juvenile status, U.S. Citizenship and 
Immigration Services (USCIS) examines the juvenile court order only to determine if the record 
contains a reasonable factual basis for the court's order and that the order contains the requisite 
findings of dependency or custody; nonviability of reunification due to abuse, neglect or 

2 In his June 18, 2008 affidavit submitted to the juvenile court, the petitioner stated that his mother died on 
May 12, 2005 when he was 15 years old. The present record does not contain a copy of his mother's death 
certificate, although the ORR Release Request Worksheet DCF Comments state that the petitioner's 
"parents are both deceased and copies of their death certificates were provided." 
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abandonment; and that return is not in the petitioner's best interests, as stated in section 
101(a)(27)(J)(i)-(ii) of the Act. USCIS is not the fact finder in regards to these issues of child 
welfare under state law. Rather, the statute explicitly defers such findings to the expertise and 
judgment of the juvenile court. Section 101(a)(27)(J)(i)-(ii) of the Act, 8 U.S.c. 
§ 1l0l(a)(27)(J)(i)-(ii) (referencing the determinations of a juvenile court or other administrative 
or judicial body). 

The juvenile court orders in this case contain the requisite findings and are supported by other 
relevant evidence. In his affidavits, the petitioner credibly described the deaths of his parents, the 
inability of his elderly and ill grandparents to care for him and the resultant negative impact on his 
mental health, academic performance and school attendance. Other supporting evidence includes 
the death certificate of the petitioner's father, the birth certificate of his mother (confirming the 
identity of his maternal grandparents), his grandparents' authorization granting power of attorney 
to Mr. to exercise custody and guardianship over the petitioner, and the ORR records 
confirming that both of the petitioner's parents are deceased. 

In sum, the preponderance of the relevant evidence demonstrates that the petitioner is eligible for 
SIJ classification? On appeal, the petitioner has also established that his request for such 
classification is bona fide and the record contains a reasonable evidentiary basis for USCIS to 
consent to his request pursuant to section 101(a)(27)(J)(iii) of the Act. 

In this case, as in all visa petition proceedings, the petitioner bears the burden of proof to establish 
his eligibility by a preponderance of the evidence. Section 291 of the Act, 8 U.S.c. § 1361; 
Matter of Chaw at he, 25 I&N Dec. 369, 375 (AAO 2010). The petitioner has met his burden and 
the appeal will be sustained. The July 28, 2009 decision of the director will be withdrawn and the 
petition will be approved. 

ORDER: The appeal is sustained. The petition is approved. 

J Although the petitioner is now 21 years old, he remains eligible for SIJ classification because his petition 
was filed when he was 18 years old. See TVPRA § 235(d)(6) (request for SIJ classification may not be 
denied based on age if the alien was a child on the date the SIJ petition was filed). 


