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DISCUSSION: The San Francisco, California Field Office Director (the director), denied the
special immigrant visa petition and the matter is now before the Administrative Appeals Office
(AAOQ) on appeal. The appeal will be dismissed.

The petitioner is a 22-year-old citizen of El Salvador who seeks classification as a special
immigrant juvenile (SIJ) as defined at section 101(a)(27)(J) of the Immigration and Nationality
Act (the Act), 8 U.S.C. § 1101(a)(27)(J), and pursuant to section 203(b)(4) of the Act, 8 U.S.C.
§ 1153(b)(4). The director denied the petition for failure to demonstrate that a juvenile court
dependency or custody order for the petmoner was in effect at the time of filing his Form I 360.
On appeal, counsel submlts a brief reasserting the petitioner’s eligibility.

Applicable Law

Section 203(b)(4) of the Act allocates immigrant visas to quahﬁed specnal immigrant Juvemleq
defined in section 101(a)(27)(J) of the Act as:

an immigrant who is present in the United States—

(i) who has been declared dependent on a juvenile court located in the United States or
whom such a court has legally committed to, or placed under the custody of, an agency or
department of a State, or an individual or entity appointed by a State or juvenile court
located in the United States, and whose reunification with 1 or both of the immigrant’s
parents$ is not viable due to abuse, neglect, abandonment, or a similar basis found under
State law;

(ii) for whom it has been determined in administrative or judicial proceedings that it
would not be in the alien’s best interest to be returned to the alien’s or parent’s previous
country of nationality or country of last habitual residence; and

(iii) in whose case the Secretary of Homeland Securlty consents to the grant of special
immigrant juvenile status, except that—

(I) no juvenile court has jurisdiction to determine the custody status or placement of an
alien in the custody of the Secretary of Health and Human Services unless the Secretary
of Health and Human Services specifically consents to such jurisdiction; and

(II) no natural parent or prior adoptive parent of any alien provided special immigrant
status under this subparagraph shall thereafter, by virtue of such parentage, be accorded
any right, privilege, or status under this Act[.] 4
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Pertinent Facts and Procedural History

The applicant was born in El Salvador on July 20, 1990. On June 3, 2008, the petitioner’s aunt
filed a petition for guardianship of the petitioner with the California Superior
Court. On July. 7, 2008, the Court appointed the petitioner’s aunt as temporary guardian of the
petitioner which terminated on July 20, 2008 when the petitioner turned the age of majority
under California law. The petitioner filed the instant Form 1-360 on June 7, 2011 when he was.
20 years old. The director subsequently issued a request for evidence (RFE) of the requisite
juvenile court order declaring the petitioner a dependent upon the juvenile court and making the
requisite non-viability and best-interest determinations. Counsel responded to the RFE with
additional evidence which the director found insufficient to establish the petitioner’s eligibility
for SIJ classification. The director denied the petition and counsel timely appealed.

On appeal, counsel asserts that pursuant to the United States Citizenship and Immigration
Services” (USCIS) policy memorandum dated April 4, 2011 and the settlement agreement in
Perez-Olano v. Holder, No. CV 05-3604 (C.D. Cal. 2005), the petitioner qualifies for SIJ status.

Analysis

The relevant evidence fails to establish that the petitioner was eligible for SI1J classification
because the guardianship order had already been terminated at the time his Form [-360 was filed.
The law requires that the petitioner be the subject of a juvenile court dependency or custody
order in effect when the Form 1-360 is filed. Section 101(a)(27)(J)(i) of the Act, 8 U.S.C.
§ 1101(2)(27)(J)(1); 8 C.F.R. § 204.11(c)(5). Under the California Family Code, a guardianship
appointment will terminate “when the ward attains majority.” Cal. Fam. Code § 1600 (West
2012). The age of majority in California is 18. Cal. Fam. Code § 6500 (West 2012). In this
case, the petitioner turned 18 on July 20, 2008, nearly three years before he filed his Form I-360
on June 7, 2011. The court order, dated February 24, 2012, that was submitted in response to the
RFE specifically states that the court’s jurisdiction over the petitioner terminated on July 20,
2008. Accordingly, the petitioner’s guardianship had terminated before his Form 1-360 was filed
and he was not the subject of a valid custody or dependency order in effect at the time of filing,
as required by subsection 101(a)(27)(J)(i) of the Act. g

On appeal, counsel cites a USCIS policy memorandum regarding age-out protections afforded to
S1J petitioners pursuant to the settlement agreement in Perez-Olano v. Holder, No. CV 05-3604
(C.D. Cal. 2005). The settlement agreement prevents USCIS from denying or revoking the
approval of certain S1J petitions based on age or dependency status if the petitioner was less than
21 years of age and the subject of a valid juvenile court dependency order at the time the petition
was filed. See Perez-Olano v. Holder, No. CV 05-3604, 7-8 (C.D. Cal. 2005) (Settlement
Agreement). The settlement agreement prevents denial of an SIJ petition because the
dependency order was later terminated due to the petitioner’s age. Id. at 8. However, this age-
out protection only applies to those petitioners who were the subject of a valid dependency order
at the time they filed the Form 1-360. Id. In this case, the petitioner’s guardianship order had
already terminated nearly three years before he filed his Form I-360 because he had turned 18,
the age of majority in California.
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Conclusion

The record fails to demonstrate that any jﬁvenile court dependency or custody ofder was. in effect
at the time this petition.was filed. Consequently, the petitioner does not meel subsections
lOl(a)(27)(J)(1) and (ii) of the Act and the appeal w1ll be dlsmlssed '

In these proceedings, the petitioner bears the b_urden of proof to establish his eligibility by a
preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Chawathe, 25
I&N Dec. 369, 375 (AAO 2010). Here, that burden has not been met. Accordmgly, the appeal
will be dismissed.

ORDER: The appeal is dismissed.




