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DISCUSSION: The Denver, Colorado Field _Office Director (the directo-r) deniéd the special
immigrant visa petition. The matter is now before the Administrative Appeals Office (AAO) on
appeal. The appeal will be sustained and the petition will be approved.

The petitioner is a 19-year-old citizen of Mexico who seeks classification as a special immigrant
juvenile (SIJ) pursuant to section 203(b)(4) of the Immigration and Nationality Act (the Act),
- 8US.C. § 1153(b)(@), and as defined at section 101(a)(27)(J) of the' Act, 8 U.S.C.
§ 1101()(27)(J). - :

The director  declined consent to the petmone'r s request for SIJ classification because she
concluded that the request was not bona fide. The director denied the petition and the petrtroner
timely appealed.

On appeal, the petitioner’s guardian submits a letter and -additional evidence. The AAO conducts
appellate réeview on a de novo basis. See Soltane v. DOJ, 381 F.3d 143, 145 (3d Cir. 2004).
Review of the entire record, including the documents submitted on appeal; demonstrates that the
petitioner is eligible for and merits classification as a special immigrant juvenile. The director’s
decision to the contrary shall be withdrawn. ’ '

Applicable Law

Section 203(b)(4) of the Act allocates immigrant visas to qualified special immigrantjuveniles as
described in section 101(a)(27)(J) of the Act. Section 101(a)(27)(J) of the Act defines a special
immigrant juvenile as: S ' )

an immigrant who is present in the United States—

(1) who has been declared dependent on a juvenile court located in the United
States or whom such a court has legally committed to, or placed under the
custody of, an agency or department of a State, or an individual or entity
appointed by a State or juvenile court located in the United States, and whose
reunification with 1 or both of the immigrant’s parents is not viable due to
abuse, neglect, abandonment, or a similar basis found under State law;

(i)  for whom it has been determined in administrative or judicial proceedings that it
would not be in the alien’s best interest to be returned to the alien’s or parent’s
previous country of nationality or country of last habitual residence; and

(iii)  in whose case the Secretary ‘of Homeland Security consents to the grant of
special immigrant Juvenrle status, except that—

) no juvenile court has _]llI'lSdlCtlon to determine the custody status
or placement of an alien inthe custody of the Secretary of Health
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and Human Services unless the Secretary of Health and Human
Services specifically consents to such jurisdiction; and

(II)  no natural parent or prior adoptive parent of any alien provided
special immigrant status under this subparagraph shall thereafter,
by virtue of such parentage, be accorded any right, privilege, or

- status under this Act {.]

Pertinent Facts and Procedural History

The applicant was born in Mexico on January 31, 1994. On October 6, 2011 when the petitioner
“was 17 years old, the , Colorado District Court (juvenile court) issued an order

appointing _ as the petitioner’s co-guardians. The order stated that: the

petitioner’s father was deceased, appointment of a_guardian was in his best interests, and his

mother consented to the guardianship. On October 25, 2011, the petitioner filed the instant Form

[-360 SIJ petition. On January 11, 2012, the juvenile court issued an amended order containing

the additional findings that: 1) the petitioner’s reunification with his mother was not feasible
~ because she had abandoned him for over one year prior to the guardianship hearmg on October 6,
2011; and 2) it would not be in the petitioner’s best interest to return to Mexico Because he lacked
any working knowledge of the Spanish language and he had no relations left in Mexico who could
assume custody over him. Although the original guardianship order stated that it would expire on
January 31, 2012, the petitioner’s eighteenth birthday, the amended order stated that the court
could retain limited jurisdiction past the petitioner’s eighteenth birthday to ensure that he would
satisfy the requirements for S1J classification. The amended order was issued nunc pro tunc to the
date of the original guardianship order on October 6, 2011.

The director concluded that the court’s limited retention of jurisdiction showed that the
petitioner’s request for SIJ classification. 'was not bona fide because he was seeking SIJ
classification to obtain lawful permanent residency, not to gain relief from abuse, neglect or
abandonment. The director declined consent and denied the petition. The petitioner timely
appealed. The record, as supplemented on appeal, establishes the petitioner’s eligibility for SIJ
classification and the director’s decision shall be withdrawn for the following reasons.

* Analysis

The director erronepusly\determined that the SIJ request was not bona fide. Subsection
101(a)(27)(J)(iii) of the Act requires the Secretary of Homeland Security, through U.S. Citizenship
and Immigration Services (USCIS), to “consent[] to the grant of special immigrant juvenile
- status.” -8 U.S.C. § 1101(a)(27)(J)(iii). This consent determination “is an acknowledgement that
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the request for S1J classification is bona fide,”' meaning that neither the dependency order nor the
best interest determination was “sought primarily for the purpose of obtaining the status of an
alien lawfully admitted for permanent residence, rather than for the purpose of obtaining relief
~ from abuse or neglect or abandonment.” H.R. Rep. No. 105-405, at 130 (1997).

In this case, the director misinterpreted the consent requirement by concluding that the petitioner
sought “the classification of a SIJ for the purpose of obtaining the status of an alien lawfully
admitted for permanent residence, rather than for the purpose of obtaining relief from abuse or
" neglect or abandonment.” Director’s Decision (Mar. 21, 2012) at p. 2. Clearly, the purpose of
filing a request for SIJ classification is to obtain lawful permanent residency as section
101(a)(27)(J) of the Act defines an S1J as “an immigrant.” The issue is whether the juvenile court
order, not the SIJ petition, was sought primarily to obtain relief from parental abuse, neglect or
abandonment. H.R. Rep. No. 105-405 at 130 (1997). See also Special Immigrant Juvenile
Petitions, 76 Fed. Reg. 54978, 54979 (proposed Sept. 6, 2011) (discussing Congressional intent to
~tie SIJ eligibility “more directly to judicial findings of abuse, abandonment, or neglect™).

In making the discretionary consent determination, USCIS examines the juvenile court order only
to ensure that the order contains the requisite findings of dependency or custody; non-viability of
reunification due to abuse, neglect or abandonment; and that return is not in the petitioner’s best
interest pursuant to subsections 101(a)(27)(J)(i)-(ii) of the Act. USCIS then reviews the juvenile
court order and any other relevant evidence to determine if the record provides a reasonable
factual basis for the court’s order and the agency’s consent. USCIS is not the fact finder in
regards to issues of child welfare under state law. Rather, the statute explicitly defers such
findings to the expertise and judgment of the juvenile court. Section 101(a)(27)(J)(i)-(ii) of the
Act, 8 U.S.C. § 1101(a)(27)(J)(i)-(ii) (referencing the determinations of a juvenile court or other
administrative or judicial body).” USCIS should not. question the juvenile court orders or
determinations absent evidence of fraud, material misrepresentation, a reasonable factual basis for
the court orders and determinations, or evidence that the juvenile court was not informed of all the
relevant facts. ' ' '

Orders that include or are supplemented by specific findings of fact are usually sufficient to
demonstrate that the SIJ request is bona fide and merits the agency’s consent. Where such orders
are deficient, USCIS may request additional evidence of the records underlying the court order if
those records are available and not confidential. USCIS may also request other relevant evidence
establishing the factual basis for the order such as affidavits, letters, evaluations or treatment plans

' Memo. from Donald Neuféld, Acting Assoc. Dir., U.S. Citizenship and Immig. Servs., et al., to Ficld
Leadership, Trafficking Victims Protection Reauthorization Act of 2008: Special Immigrant Juvenile Status
Provisions, p. 3 (Mar. 24, 2009). '

? See also Memo. from William R. Yates, Assoc. Dir. for Operations, U.S. Citizenship and Immig. Servs.,
to Reg. Dirs. & Dist. Dirs., Memorandum #3 — Field Guidance on Special Immigrant Juvenile Status
Petitions, 4-5 (May 27, 2004) (where the record demonstrates a reasonable factual basis for the juvenile
court’s order, USCIS should not question the court’s rulings).
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from the court, state agency or department or from individuals w1th personal knowledge of the
petitioner’s situation.

In this case, the record shows that the. juvenile court order was sought primarily to obtain relief
from parental abandonment and that the petitioner’s request for SIJ classification is bona fide.
The original and amended juvenile court orders contain all the requisite findings and the record
provides a reasonable factual basis for the judicial determinations. The amended court order
explicitly states the facts forming the basis for the court’s determinations regarding guardianship,
non-viability of reunification due to the petitioner’s mother s abandonment and the petitioner’s
best interest in not returning to Mexico. In her letter on appeal, the petitioner’s guardian, Ms.

further explains that after the petitioner’s father died in 2008 (when the petitioner was 14
years old), his mother was unable to support him and his two older siblings. In 2010, the
petitioner went to Louisiana to live with a friend’s family, but returned to Colorado when that
situation became unstable. Upon his return, the petitioner nearly dropped out of school to help
support his family and it was at this point that his guardians recognized his need for assistance and
brought him into their home. Ms. affirms that she and her husband sought guardianship
over the petitioner because his mother had effectively abandoned him. She explains that they
needed legal authority over the petitioner so they could register him for school and other activities,
meet with his teachers and make decisions on his behalf. Ms. states that during the year
and a half that the petitioner has resided with them, his mother has failed to provide him with any
emotional or financial support and only contacted him to ask him for money.

The director nonetheless determined that the SIJ request was not bona fide because in the amended
order, the juvenile court retained limited jurisdiction to ensure the petitioner’s eligibility for SIJ
classification. The current regulation at 8 C.F.R. § 204.11(c)(S) requires that the juvenile court
order remain in effect at the time of filing and throughout the adjudication of the SIJ petition.  In
this case, the amended court order retained limited jurisdiction to satisfy this regulatory
requirement. The amendment did not nullify the protective purpose of the guardianship order or
otherwise negate the court’s determinations that the petitioner’s reunification with his mother was
not viable due to her abandonment and that it was not in his best interest to return to Mexico.
Accordingly, the director erroneously declined consent by concludmg that the S1J request was not
bona fide.

Conclusion

In this matter, the petitioner bears the burden of proof to establish his eligibility by a
preponderance of the evidence. Section 291 of the Act, 8 U.S.C. § 1361; Matter of Chawathe, 25

? The proposed rule amending the SIJ regulations provides age-out protection for petitioners whose
dependency order is valid at the time of filing the SIJ petition, but later expires because the petitioner
reaches the age of majority in the applicable state before the SIJ petition is adjudicated. See Special
Immigrant Juvenile Petitions, 76 Fed. Reg. 54978, 54980 (proposed Sept. 6, 2011) (amending the
eligibility requirement at revised 8 C.F. R. § 204.11(b)(1)(iv)).
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1&N Dec. 369, 375 (AAO 2010). The petitioner has met his burden on appeal. The juvenile court
orders in this case satisfy the requirements of subsections 101(a)(27)(J)(i)-(ii) of the Act. De novo
‘review of the record as supplemented on appeal shows that the petitioner’s primary purpose in
seeking - the juvenile court orders was  to obtain relief from parental abandonment. The
preponderance of the evidence also shows that the petitioner’s request for SIJ classification is
bona fide and that the agency’s consent to the grant of SIJ status is warranted under subsection
101(a)(27)(J)(iii) of the Act. The director’s decision to the contrary shall be withdrawn. The
appeal will be sustained and the petition will be approved.

ORDER: The appeal is sustained. The petition is approved.



