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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dlsrmssed The petition will
be denied.

The petitioner is a flight school and seeks to employ the beneficiary as a flight instructor. It endeavors to classify
him as a nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

The director denied the petition because the proffered position does not qualify as a specialty occupation. On
appeal, counsel submits a brief asserting that the offered position qualifies as a specialty occupation.

The issue to be discussed in this proceeding is whether the proffered pos1t10n qualifies as a specialty
occupation.

Section 101(2)(15)(H)(}(b) of the Act, 8 US.C. § 1101(a)(15)(H)(i)(b), provides, in part, for the
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to perform
services in a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an occupation
_ that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) as a
minimum for entry into the occupation in the United States.

The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

[Aln occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the attainment of
a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for entry
into the occupation in the United States. '

Pursuant to 8 C.F.R. § 214, 2(h)(4)(111)(A) to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for, entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;
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(3) The employer normally requires a degree or its equivalent for the position; or
(
(4) The nature of the specific duties are so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: (1) the Form I-129 and supporting documentation; (2)
the director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
director’s denial letter; and (5) the Form I-290B with supporting documentation. The AAO reviewed the
record in its entirety before issuing its decision.

The petitioner is seeking the beneficiary’s services as a flight instructor. Evidence of the beneficiary’s duties
includes the Form I-129 petition with attachment and the petitioner’s response to the director’s request for
evidence. According to this evidence the beneficiary would:

¢ Instruct student pilots in flight procedures and techniques and in ground school courses;

e Develop and prepare course outlines, study materials and instructional procedures for students
enrolled in basic, advanced or instrument ground school; '

e Lecture on various subjects such as aircraft constructlon federal aviation regulations and radio
navigation;

e Demonstrate operation of various aircraft components and instruments, techniques for controlling
aircraft during maneuvers, such as taxiing, takeoff, and landing, using synthetic instrument trainers;

e Observe student’s actions during training flights to ensure assmnlatlon of classroom instruction and
to comply with federal aviation regulations; and - ‘

o Test and evaluate student progress, using written and performance tests and oral interviews.

The petitioner requires a minimum- of a bachelor’s degree, or enrollment in a program which leads to a
bachelor’s degree, and cert1ﬁcat1on by the Federal Aviation Administration for entry into the proffered
position.

In response to the director’s request for evidence, the petitioner significantly changed the duties of the
proffered position. The petitioner then stated that in addition to the above described duties, the beneficiary
also acts as the Director of International Student Relations. In that capacity the beneficiary represents the
petitioner in all Latin American Countries and is responsible for areas such as student recruitment, student
counseling, orientation, and follow-up counseling to monitor student progress. The beneficiary would hold
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seminars in various countries for recruitment. He would also act as assistant to the petitioner’s president
being responsible for all aspects of the president’s daily routine, including scheduling meetings, assisting in
the development of new syllabi for the student population, monitoring student accounts and course progress.
The petitioner would be responsible for maintaining updates on various computer programs and software in
use at the flight facility and practice test facility. The purpose of the request for evidence is to elicit further
information that clarifies whether eligibility for the benefit sought has been established. 8 C.F.R.
§ 103.2(b)(8). When responding to a request for evidence, a petitioner cannot offer a new position to the
beneficiary, or materially change a position’s title or its associated job responsibilities. The petitioner must
establish that the position that was offered to the beneficiary at the time the I-129 petition was filed is a
specialty occupation. See Matter of Michelin Tire, 17 1&N Dec. 248, 249 (Reg. Comm. 1978). If significant
changes are made to the initial request for approval, the petitioner must file a new petition rather than seek
approval of a petition that is not supported by the facts in the record. The additional duties detailed in the
response to the director’s request for evidence will not, therefore, be considered.

Upon review of the record, the petitioner has failed to establish that the proffered position qualifies as a
specialty occupation. The AAO routinely consults the U.S.. Department of Labor’s Occupational Outlook
Handbook (Handbook) for information about the duties and educational requirements of particular
occupations. The duties of the proffered position are essentially those noted for aircraft pilots and related
positions. The Handbook notes that pilots’ duties vary, depending on the business that employs their services.
As is the case herein, some pilots work as flight instructors. Training, licensing, and certification of pilots
will vary, depending upon the specific duties of their particular employment. There is no requirement,
however, that pilots obtain a baccalaureate or higher degree as the minimum requirement for entry into the
profession. The Handbook notes that some small airlines will hire high school graduates, but most require at
least two years of college, but prefer to hire college graduates. Accordingly, the petitioner has failed to
establish the criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(]). - o

The petitioner has also failed to establish that a degree requirement in a specific specialty is common to the
industry in parallel positions among similar organizations, and offers no evidence in this regard. The
petitioner has failed to establish the criterion at 8 C.F.R. § 214.2(h)(4)(1ii))(A)2).

The petitioner asserts that it normally requires a degree or its equivalent for the position, and provides a list of
employees who hold at least a bachelor’s degree. The petitioner does not, however, provide proof of
employment or of the degrees, such as a copy of their diplomas or a statement from the ‘educational
institutions where the degrees were obtained attesting to a degree. The petitioner also does not indicate the
position held by the individuals with the petitioner, or the type of degree held by each. Simply going on the
record without supporting documentafy evidence is not sufficient for purposes of meeting the burden of proof
in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft
of California, 14 1&N 190 (Reg. Comm. 1972)). Further, CIS must examine the ultimate employment of the
alien, and determine whether the position qualifies as a specialty occupation. Cf. Defensor v. Meissner, 201 F.
3d 384 (5™ Cir. 2000). The critical element is not the title of the position or an employer's self-imposed
standards, but whether the position actually requires the theoretical and practical application of a body of
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty
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as the minimum for entry into the occupation as required by the Act.' To interpret the regulations any other
way would lead to absurd results: if CIS were limited to reviewing a petitioner’s self-imposed employment
requirements, then any alien with a bachelor’s degree could be brought into the United States to perform
menial, non-professional, or an otherwise non-specialty occupation, so long as the employer required all such
employees to have baccalaureate or higher degrees. See id at 388. The petitioner has failed to establish the
criterion at 8 C.F.R. § 214.2(h)(4)(iii)(A)(3). E '

Finally, the petitioner has not established that the duties of the offered position are so complex or unique that
they can only be performed by an individual with a degree in a specific specialty, or that the duties are so
specialized or complex that knowledge required to perform them is usually associated with'the attainment of a
baccalaureate or higher degree in a specific specialty. The duties detailed are routinely performed in the
industry by individuals with less than a baccalaureate level education in a specific specialty. The petitioner
has failed to establish the referenced criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A)(2) or (4).

The AAO notes that this is a petition for ‘continuation of previously approved employment. Each
nonimmigrant petition is a separate proceeding with a separate record. See 8 C.F.R. § 103.8(d). In making a
determination of statutory eligibility, CIS is limited to the information' contained in the record of proceeding.
See 8 C.F.R. § 103.2(b)(16)(ii).. Although the AAO may attempt to hypothesize as to whether the prior case
was similar to the proffered position or was approved in error, no such determination may be made without
review of the original record in its entirety. If the prior petition was approved based on evidence that was
substantially similar to the evidence contained in this record of proceeding, however, the approval of the prior
petition would have been erroneous. Citizenship and Immigration Services (CIS) is not required to approve
petitions where eligibility has not been demonstrated, merely because of prior approvals that may have been
erroneous. See, e.g., Matter of Church Scientology International, 19 1&N Dec. 593, 597 (Comm. 1988).
Neither CIS nor any other agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v.
Montgomery 825 F.2d 1084, 1090 (6th Cir. 1987), cert denied, 485 U.S. 1008 (1983).

The petitioner has failed to"establish that the offered position meets any of the criteria listed at 8 C.F.R.
§ 214.2(h)(4)(iii)(A). Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden and the appeal shall accordingly be dismissed.

ORDER: The appeal is dismissed. The petition is denied.

' The court in Defensor v. Meissner observed that the four criteria at 8 C.F.R. 214.2(h)(4)(iii)(A) present
certain ambiguities when compared to the statutory definition, and "might also be read as merely an additional
requirement that a position must meet, in addition to the statutory and regulatory definition." See id. at 387.



