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DISCUSSION: The director of the service center denied the nonirnmigrant visa petition and the matter is 
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The 
petition will be denied. 

The petitioner is a non-profit private school that seeks to employ the beneficiary as a foreign student 
coordinator/counselor. The petitioner, therefore, endeavors to extend the classification of the beneficiary as 
a nonimrnigrant worker in a specialty occupation pursuant to section 10 1 (a)(l 5)(H)(i)(b) of the Immigration 
and Nationality Act (the Act), 8 U.S.C. 5 1 lOl(a)(lS)(H)(i)(b). 

The director denied the petition on July 9, 2007, on the following grounds: (1) that the petitioner failed to 
obtain a certified Labor Condition Application (LCA) prior to filing the petition; and, (2) that the 
petitioner violated the terms and conditions of the approved petition through its failure to pay the proffered 
wage listed on the petition and the LCA. 

The record of proceeding before the AAO contains: (1) the Form 1-129 and supporting documentation; 
(2) the director's request for additional evidence; (3) counsel's response to the director's request for 
evidence and supporting documentation; (4) the director's denial letter; and (5) the Form I-290B and 
supporting documentation. The AAO reviewed the record in its entirety before reaching its decision. 

The first issue is whether the petitioner obtained a certified LCA prior to filing the instant petition. 

The regulations require that before filing a Form 1-129 petition on behalf of an H-1B worker, a petitioner 
must obtain a certified labor condition application (LCA) from the Department of Labor (DOL) in the 
occupational specialty in which the H-1B worker will be employed. See 8 C.F.R. 214.2(h)(4)(i)(B). The 
instructions that accompany the Form 1-129 also specify that an H-IB petitioner must document the filing 
of a LCA with the DOL when submitting the Form 1-129. 

The petitioner filed the Form 1-129 for the present extension petition on June 7, 2007. At that time the 
certified LCA that had been filed for the previous extension petition was still valid, as that LCA had been 
certified for the period July 15, 2005 to July 15, 2007. In response to the director's RFE, the petitioner 
submitted an LCA that DOL certified, on June 7, 2007, for the period of employment sought in this 
extension petition (that is, July 15, 2007 through July 14, 2010). Thus, the petitioner filed the present 
petition during coverage by a certified LCA; and prior to the starting date of the proposed employment, 
the two certified LCAs together covered the entire period of the proposed employment. In light of these 
narrow and limited circumstances, the AAO will not deny the petition on LCA grounds. 

The second issue to be discussed is whether the petitioner's statement on the LCA was true and correct. The 
regulation at 8 C.F.R. tj 214.2(h)(4)(iii)(B)(2) requires that the petitioner submit a statement that it will 
comply with the terms and conditions of the LCA for the duration of the beneficiary's stay. 

The director noted that the petitioner submitted evidence showing the beneficiary's proffered salary is 
$14,400.00 and the information on Part 2 of the Form 1-129 indicates that the petition is a continuation of the 
previously approved employment without change. However, the director noted that the submitted 2006 Form 
W-2 indicates that the beneficiary was paid a total of $12,000 for the year. 
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In its decision, the director cited to 20 C.F.R. 3 655.715 Subpart H which states the following: 

For the purposes of subparts H and I of this part: 

Wage rate means the remuneration (exclusive of fringe benefits) to be paid, stated in 
terms of amount per hour, day, month or year.. ..(Emphasis added). 

On appeal, counsel for the petitioner contends that the beneficiary's salary was renegotiated to $12,000, 
including medical insurance where the petitioner will pay the entire premium. The petitioner states that 
the listed salary of $14,000 did not include medical insurance. Thus, the petitioner states that the salary 
of $12,000 plus the medical insurance, which is a total of $1 860.00 per year, is above the prevailing wage 
of $14,400, and thus the petitioner did not violate the H-1B requirements. 

The regulation at 20 C.F.R. 3 655.731(c) states the following: 

(c) Satisfaction of required wage obligation. 

(1) The required wage must be paid to the employee, cash in hand, free and clear, when 
due, except that deductions made in accordance with paragraph (c)(9) of this section 
may reduce the cash wage below the level of the required wage. . . . 

Thus, only deductions which are specifically authorized by 20 C.F.R. 3 655.731(~)(9) may reduce the 
beneficiary's salary below the level of the prevailing wage. The regulation at 20 C.F.R. 5 655.731(~)(9) 
permits three types of deductions: 

(9) "Authorized deductions," for purposes of the employer's satisfaction of the H-1B 
required wage obligation, means a deduction from wages in complete compliance 
with one of the following three sets of criteria (i.e., paragraph (c)(9)(i), (ii), or (iii))-- 

(i) Deduction which is required by law (e.g., income tax; FICA); or 

(ii) Deduction which is authorized by a collective bargaining agreement, or is 
reasonable and customary in the occupation andlor area of employment 
(e.g., union dues; contribution to premium for health insurance policy 
covering all employees; savings or retirement fund contribution for plan(s) 
in compliance with the Employee Retirement Income Security Act, 29 
U.S.C. 1001, et seq.), except that the deduction may not recoup a business 
expense(s) of the employer (including attorney fees and other costs 
connected to the performance of H-1B program functions which are 
required to be performed by the employer, e.g., preparation and filing of 
LCA and H-1B petition); the deduction must have been revealed to the 
worker prior to the commencement of employment and, if the deduction 
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was a condition of employment, had been clearly identified as such; and the 
deduction must be made against wages of U.S. workers as well as H-1B 
nonirnrnigrants (where there are U.S. workers); or 

(iii) Deduction which meets the following requirements: 

(A) Is made in accordance with voluntary, written authorization by the 
employee (Note to paragraph (c)(9)(iii)(A): an employee's mere 
acceptance of a job which carries a deduction as a condition of 
employment does not constitute voluntary authorization, even if 
such condition were stated in writing); 

(B) Is for a matter principally for the benefit of the employee (Note to 
paragraph (c)(9)(iii)(B): housing and food allowances would be 
considered to meet this "benefit of employee" standard, unless the 
employee is in travel status, or unless the circumstances indicate 
that the arrangements for the employee's housing or food are 
principally for the convenience or benefit of the employer (e.g., 
employee living at worksite in "on call" status); 

(C) Is not a recoupment of the employer's business expense (e.g., tools 
and equipment; transportation costs where such transportation is an 
incident of, and necessary to, the employment; living expenses 
when the employee is traveling on the employer's business; 
attorney fees and other costs connected to the performance of H-1B 
program functions which are required to be performed by the 
employer (e.g., preparation and filing of LCA and H-1B petition)). 
(For purposes of this section, initial transportation fiom, and end- 
of-employment travel, to the worker's home country shall not be 
considered a business expense.); 

(D) Is an amount that does not exceed the fair market value or the 
actual cost (whichever is lower) of the matter covered (Note to 
paragraph (c)(9)(iii)(D): The employer must document the cost and 
value); and 

(E) Is an amount that does not exceed the limits set for garnishment of 
wages in the Consumer Credit Protection Act, 15 U.S.C. 1673, and 
the regulations of the Secretary pursuant to that Act, 29 CFR part 
870, under which garnishment(s) may not exceed 25 percent of an 
employee's disposable earnings for a workweek. 

Pursuant to 20 C.F.R. 5 655.731(~)(9)(ii), the deduction of premiums for medical, life and dental 
insurance qualifies as a deduction which is "reasonable and customary in the occupation andlor area of 
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employment (e.g., union dues; contribution to premium for health insurance policy covering all 
employees; savings or retirement fund contribution for plan(s) in compliance with the Employee 
Retirement Income Security Act, 29 U.S.C. 1001, et seq.)," as long as the employer shows that similar 
deductions are taken from all employees. Thus, the type of deductions taken from the beneficiary's salary 
are permissible. However, as noted above, the petitioner asserts that the beneficiary will receive a salary 
of $12,000 per year plus medical insurance which totals to $1860 per year. When totaling these two 
amounts, the annual salary plus medical premiums equals an annual salary of $13,860. Thus, the 
beneficiary's total salary is less than the prevailing wage of $14,400.00 Therefore, the petitioner has not 
overcome the director's concerns on this issue.' 

Beyond the decision of the director, the petition may not be approved for additional reasons. 

Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. 5 1184(i)(l), defines the term 
"specialty occupation" as an occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, 
and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its 
equivalent) as a minimum for entry into the occupation in the United States. 

The term "specialty occupation" is further defined at 8 C.F.R. 5 214.2(h)(4)(ii) as: 

[A]n occupation which requires theoretical and practical application of a body of highly 
specialized knowledge in fields of human endeavor including, but not limited to, 
architecture, engineering, mathematics, physical sciences, social sciences, medicine and 
health, education, business specialties, accounting, law, theology, and the arts, and which 
requires the attainment of a bachelor's degree or higher in a specific specialty, or its 
equivalent, as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. 5 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of 
the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

1 The AAO notes that, on appeal, the petitioner states that it will increase the beneficiary's salary to 
$14,400, irrespective of the deductions, beginning August 1, 2008. However, the requested start date of 
this petition is July 14, 2007. The petitioner must establish eligibility at the time of filing the 
nonimmigrant visa petition. A visa petition may not be approved at a future date after the petitioner or 
beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248 
(Reg. Comm. 1978). 
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(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its particular 
position is so complex or unique that it can be performed only by an individual with 
a degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

Citizenship and Immigration Services (CIS) interprets the term "degree" in the criteria at 
8 C.F.R. 9 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific 
specialty that is directly related to the proposed position. 

In determining whether a proposed position qualifies as a specialty occupation, CIS looks beyond the title 
of the position and determines, from a review of the duties of the position and any supporting evidence, 
whether the position actually requires the theoretical and practical application of a body of highly 
specialized knowledge, and the attainment of a baccalaureate degree in a specific specialty, as the 
minimum for entry into the occupation as required by the Act. The AAO routinely consults the 
Department of Labor's Occupational Outlook Handbook (the Handbook) for its information about the 
duties and educational requirements of particular occupations. 

On the Form 1-129, the petitioner states that it is a private school from grades 2 through 12, and it seeks to 
employ the beneficiary for the position of foreign student coordinator/counselor. In response to the 
director's request for evidence, the petitioner submitted a brochure and letters regarding an "English 
Language Summer Camp." It appears that the beneficiary will work for the petitioner's summer camp 
program. The petitioner did not submit a job description for the proposed duties the beneficiary would 
perform. 

A review of the recreation workers job description in the Handbook confirms that a baccalaureate degree is 
not required for counselors: 

The educational and training requirements for recreation workers vary widely depending 
on the type of job. Full-time career positions usually require a college degree. Many jobs, 
however, can be learned with only a short period of on-the-job training. 

These findings do not support a finding that a bachelor's degree is normally required for entry into this 
occupation. The Handbook states that educational requirements vary, and that a range of degrees may be 
acceptable for entry into the position. As noted previously, CIS interprets the term "degree" to mean not 
just any degree in any field, but one in a specific specialty that is directly related to the proposed position. 
A bachelor's degree in a specific specialty, however, is not a minimum requirement for entry into this 
occupation. 
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Nor does the proposed position qualify as a specialty occupation under either prong of 
8 C.F.R. 5 214.2(h)(4)(iii)(A)(2). The first prong of this regulation requires a showing that a specific degree 
requirement is common to the industry in parallel positions among similar organizations. The petitioner did 
not submit any documentation to establish this prong. 

The second prong of 8 C.F.R. fj 214.2(h)(4)(iii)(A)(2) requires the petitioner to prove that the duties of the 
proposed position are so complex or unique that only an individual with a degree can perform them. Again, 
the Handbook reveals that the duties of the proposed position are analogous to those of counselors, which do 
not require a degree in a specific specialty. The record contains no evidence that would support a finding that 
the position proposed here is more complex or unique than such positions at organizations similar to the 
petitioner. 

Therefore, counsel has not established that the proposed position qualifies for classification as a specialty 
occupation under either prong of 8 C.F.R. 5 2 14.2(h)(4)(iii)(A)(2). 

The AAO next turns to the criterion at 8 C.F.R. 214.2(h)(4)(iii)(A)(3), which requires that the petitioner 
demonstrate that it normally requires a degree or its equivalent for the position. To determine a 
petitioner's ability to meet the third criterion, the AAO normally reviews the petitioner's past 
employment practices, as well as the histories, including the names and dates of employment, of those 
employees with degrees who previously held the position, and copies of those employees' diplomas. The 
petitioner did not submit any documentation to establish this criterion. Accordingly, the proposed position 
does not establish as a specialty occupation under 8 C.F.R. 5 214.2(h)(4)(iii)(A)(3). 

The fourth criterion, 8 C.F.R. 5 214.2(h)(4)(iii)(A)(4), requires the petitioner to establish that the nature of the 
proposed position's duties is so specialized and complex that the knowledge required to perform them is 
usually associated with the attainment of a baccalaureate or higher degree in the specialty. As previously 
discussed, the Handbook indicates that employers do not require a baccalaureate degree in a specific specialty 
for counselors, and no evidence has been submitted to demonstrate that the duties of the proposed position are 
more specialized and complex than those of the aforementioned positions. Thus, the proposed position does 
not qualify for classification as a specialty occupation under 8 C.F.R. 9 214.2(h)(4)(iii)(A)(4). Thus, the 
petitioner has failed to establish that the proposed position qualifies for classification as a specialty 
occupation. For this additional reason, the petition may not be approved. 

The petition may also not be approved as the petitioner did not provide sufficient evidence to establish 
that the beneficiary is qualified to perform the duties of a specialty occupation. 

Section 10 1 (a)(lS)(H)(i)(b) of the Act, 8 U.S.C. 5 1 10 1 (a)(l S)(H)(i)(b), provides, in part, for the 
classification of qualified nonimmigrant aliens who are coming temporarily to the United States to 
perform services in a specialty occupation. 

Section 214(i)(2) of the Act, 8 U.S.C. 5 1184(i)(2), states that an alien applying for classification as an H- 
1 B nonimmigrant worker must possess: 
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(A) full state licensure to practice in the occupation, if such licensure is required to 
practice in the occupation, 

(B) completion of the degree described in paragraph (l)(B) for the occupation, or 

(C) (i) experience in the specialty equivalent to the completion of such degree, and 

(ii) recognition of expertise in the specialty through progressively responsible 
positions relating to the specialty. 

Pursuant to 8 C.F.R. tj 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, the 
alien must meet one of the following criteria: 

(I) Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2) Hold a foreign degree determined to be equivalent to a United States baccalaureate 
or higher degree required by the specialty occupation from an accredited college or 
university; 

(3) Hold an unrestricted State license, regstration or certification which authorizes him 
or her to fully practice the specialty occupation and be immediately engaged in that 
specialty in the state of intended employment; or 

(4) Have education, specialized training, andfor progressively responsible experience 
that is equivalent to completion of a United States baccalaureate or higher degree in 
the specialty occupation, and have recognition of expertise in the specialty through 
progressively responsible positions directly related to the specialty. 

In making its determination as to whether the beneficiary qualifies to perform the duties of a specialty 
occupation, the AAO turns to the criteria at 8 C.F.R. $ 214.2(h)(4)(iii)(C)(I), as described above, which 
requires a demonstration that the beneficiary holds a United States baccalaureate or higher degree 
required by the specialty occupation from an accredited college or university. The petitioner submitted a 
certificate of graduation from Busan National University of Education in Korea. The certificate states 
that the beneficiary was awarded a bachelor's degree of education. Since the degree was not obtained 
from a United States institution of higher education, she does not qualify under the first criterion. 

Nor does the beneficiary qualify under the second criterion, which requires a demonstration that the 
beneficiary's foreign degree has been determined to be equivalent to a United States baccalaureate or 
higher degree required by the specialty occupation from an accredited college or university. The record 
does not contain an evaluation of the beneficiary's educational credentials. 



WAC 07 105 5 1560 
Page 9 

The record does not demonstrate, nor has the petitioner contended, that the beneficiary holds an 
unrestricted state license, registration or certification to practice the specialty occupation, so she does not 
qualify under the third criterion, either. 

The fourth criterion, set forth at 8 C.F.R. 5 214.2(h)(4)(iii)(C)(4), requires a showing that the 
beneficiary's education, specialized training, and/or progressively responsible experience is equivalent to 
the completion of a United States baccalaureate or higher degree in the specialty occupation, and that the 
beneficiary also has recognition of that expertise in the specialty through progressively responsible 
positions directly related to the specialty. 

Thus, it is the fourth criterion under which the petitioner must classify the beneficiary's combination of 
education and work experience. Pursuant to 8 C.F.R. 3 214.2(h)(4)(iii)(D), equating a beneficiary's 
credentials to a United States baccalaureate or higher degree is determined by one or more of the 
following: 

(I) An evaluation from an official who has authority to grant college-level credit for 
training and/or experience in the specialty at an accredited college or university 
which has a program for granting such credit based on an individual's training 
and/or work experience; 

(2) The results of recognized college-level equivalency examinations or special 
credit programs, such as the College Level Examination Program (CLEP), or 
Program on Noncollegiate Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reliable credentials evaluation service which 
specializes in evaluating foreign educational credentials; 

(4) Evidence of certification or registration from a nationally-recognized 
professional association or society for the specialty that is known to grant 
certification or registration to persons in the occupational specialty who have 
achieved a certain level of competence in the specialty; 

(5) A determination by the Service that the equivalent of the degree required by the 
specialty occupation has been acquired through a combination of education, 
specialized training, and/or work experience in areas related to the specialty and 
that the alien has achieved recognition of expertise in the specialty occupation as 
a result of such training and experience. 

The beneficiary does not qualify under 8 C.F.R. 5 214.2(h)(4)(iii)(D)(I), as there has been no evaluation 
submitted with the petition. Simply going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Sofjci, 22 I&N 
Dec. 158, 165 (Cornrn. 1998) (citing Matter of Treasure Craft of California, 14 I&N Dec. 190 (Reg. 
Comm. 1972)). 
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No evidence has been submitted to establish, nor has counsel contended, that the beneficiary satisfies 
8 C.F.R. 8 214.2(h)(4)(iii)(D)(2), which requires that the beneficiary submit the results of recognized 
college-level equivalency examinations or special credit programs, such as the College Level 
Examination Program (CLEP), or Program on Noncollegiate Sponsored Instruction (PONSI). 

Nor does the beneficiary satisfy 8 C.F.R. 5 214.2(h)(4)(iii)(D)(3). In order to qualify under this criterion, 
the petitioner must submit an evaluation of education by a reliable credentials organization. However, as 
the record does not contain an evaluation, the beneficiary does not satisfy this criterion. 

No evidence has been submitted to establish, nor has counsel contended, that the beneficiary satisfies 
8 C.F.R. 5 214.2(h)(4)(iii)(D)(4), which requires that the beneficiary submit evidence of certification or 
registration from a nationally-recognized professional association or society for the specialty that is 
known to grant certification or registration to persons in the occupational specialty who have achieved a 
certain level of competence in the specialty. 

The AAO next turns to the fifth criterion. When CIS determines an alien's qualifications pursuant to 
8 C.F.R. 8 214.2(h)(4)(iii)(D)(5), three years of specialized training and/or work experience must be 
demonstrated for each year of college-level training the alien lacks. It must be clearly demonstrated that 
the alien's training and/or work experience included the theoretical and practical application of 
specialized knowledge required by the specialty occupation; that the alien's experience was gained while 
working with peers, supervisors, or subordinates who have a degree or its equivalent in the specialty 
occupation; and that the alien has recognition of expertise in the specialty evidenced by at least one type 
of documentation such as: 

(l) Recognition of expertise in the specialty occupation by at least two recognized 
authorities in the same specialty occupation2; 

(il) Membership in a recognized foreign or United States association or society in the 
specialty occupation; 

(iil) Published material by or about the alien in professional publications, trade 
journals, books, or major newspapers; 

(iv) Licensure or registration to practice the specialty occupation in a foreign country; 
or 

2 Recognized authority means a person or organization with expertise in a particular field, special skills or 
knowledge in that field, and the expertise to render the type of opinion requested. A recognized 
authority's opinion must state: (1) the writer's qualifications as an expert; (2) the writer's experience 
giving such opinions, citing specific instances where past opinions have been accepted as authoritative 
and by whom; (3) how the conclusions were reached; and (4) the basis for the conclusions supported by 
copies or citations of any research material used. 8 C.F.R. 5 214.2(h)(4)(ii). 
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(v) Achievements which a recognized authority has determined to be significant 
contributions to the field of the specialty occupation. 

-The evidence of record traces the beneficiary's work history from 1990 through 2005. As provided by 
regulation, the formula utilized by CIS is three years of specialized training and/or work experience for 
each year of college-level training that the alien lacks. The beneficiary must therefore demonstrate at 
least six years3 of qualifying work experience in order to obtain the equivalent of a bachelor's degree. 

The record does not establish that the work experience completed by the beneficiary included the 
theoretical and practical application of specialized knowledge required by the field, that it was gained 
while working with peers, supervisors, or subordinates who held a bachelor's degree or its equivalent in 
the field, and that the beneficiary achieved recognition of expertise in the field as evidenced by at least 
one of the five types of documentation delineated in sections (i), (ii), (iii), (iv), or (v) of 8 C.F.R. 5 
2 14.2(h)(4)(iii)(D)(S). 

Accordingly, the beneficiary does not qualify under any of the criteria set forth at 
8 C.F.R. 5 214.2(h)(4)(iii)(D)(1)(2)(3)(4), or (5), and therefore by extension does not qualify under 
8 C.F.R. 5 214.2(h)(4)(iii)(C)(4). Therefore, the petitioner has not demonstrated that the beneficiary 
qualifies to perform the duties of a specialty occupation. 

Accordingly, the record does not establish that the petitioner's statement on the LCA was true and correct. 
Beyond the decision of the director, the petitioner has failed to establish that the proposed position 
qualifies for classification as a specialty occupation, or that the petitioner has established that the 
beneficiary is qualified to perform the duties of the specialty occupation. 

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as 
an independent and alternative basis for the decision. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. $i 

1361. Here, that burden has not been met. 

As always, the burden of proving eligibility for the benefit sought rests solely with the petitioner. Section 
291 of the Act, 8 U.S.C. 3 1361. 

ORDER: The appeal is dismissed. The petition is denied. 

3 The AAO will recognize two years of university-level study in general coursework taken while the 
beneficiary earned his degree in South Korea. 


