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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The decision of the director will be withdrawn. The
petition will be remanded.

The petitioner is a civil engineering and architectural design business that seeks to employ the beneficiary as
an architect. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a
specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)(H)(i)(b). The director denied the petition because the beneficiary is not qualified to
perform the duties of a specialty occupation.

The record of proceeding before the AAO contains: (1) the Form 1-129 and supporting documentation; (2) the
director’s request for evidence (RFE); (3) counsel’s response to the RFE; (4) the director’s denial letter; and
(5) the Form 1-290B, with counsel’s brief. The AAO reviewed the record in its entirety before reaching its
decision.

Section 214(i)(2) of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applying for classification as an H-1B
nonimmigrant worker must possess full state licensure to practice in the occupation, if such licensure is
required to practice in the occupation, and completion of the degree in the specialty that the occupation
requires. If the alien does not possess the required degree, the petitioner must demonstrate that the alien has
experience in the specialty equivalent to the completion of such degree, and recognition of expertise in the
specialty through progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, an alien
must meet one of the following criteria:

(1) Hold a United States baccalaureate or higher degree required by the specialty
occupation from an accredited college or university;

) Hold a foreign degree determined to be equivalent to a United States baccalaureate or
higher degree required by the specialty occupation from an accredited college or
university;

(3) Hold an unrestricted state license, registration or certification which authorizes him

or her to fully practice the specialty occupation and be immediately engaged in that
specialty in the state of intended employment; or

@) Have education, specialized training, and/or progressively responsible experience
that is equivalent to completion of a United States baccalaureate or higher degree in
the specialty occupation, and have recognition of expertise in the specialty through
progressively responsible positions directly related to the specialty.

Pursuant to 8 C.F.R. § 214.2(h)(4)(v):

Licensure for H classification. If an occupation requires a state or local license for an individual
to fully perform the duties of the occupation, an alien (except an H-1C nurse) seeking H
classification in that occupation must have that license prior to approval of the petition to be
found qualified to enter the United States and immediately engage in employment in the
occupation.
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Pursuant to 8 C.F.R. § 214.2(h)4)(v)(C):

Duties without licensure. In certain occupations which generally require licensure, a state may
allow an individual to fully practice the occupation under the supervision of licensed senior or
supervisory personnel in that occupation. In such cases, the director shall examine the nature of
the duties and the level at which they are performed. If the facts demonstrate that the alien under
supervision could fully perform the duties of the occupation, H classification may be granted.

The petitioner is seeking the beneficiary’s services as an architect. Counsel indicated that the beneficiary is a
qualified candidate for the job because she possesses a foreign bachelor’s degree in architecture, is a licensed
architect in Mexico, and has five years of related experience.

In his March 30, 2007 letter, counsel described the proposed duties as follows:

Research, plan, and design commercial and residential building projects from the preliminary
designs through the final construction documents and requests for information during the
construction process. Consult with clients to determine the functional and spatial requirements of
new structures or renovations and prepare information regarding design, specifications, materials,
color, equipment, estimated costs, and construction time. Plan the layouts of projects and
coordinate with civil, structural, electrical, and mechanical engineers, landscape architects,
building, safety, and planning officials, and utility companies. Prepare scale drawings and contract
documents for building contractors and use computer assisted design software to prepare final
project designs and plans.

The record contains a certificate issued by a Mexican university granting the title of architect to the
beneficiary on January 8, 1999.

The director found that the beneficiary was not qualified for the proffered position because the petitioner had not
submitted evidence that the beneficiary is licensed by the State of California to practice architecture or that she is
exempt from the licensing requirement.

On appeal, counsel states, in part, that the beneficiary is qualified to perform the proffered position because she
would be performing the duties of an architect under the direct supervision of H a civil engineer
registered with the State of California and thus permitted to practice architecture, in accordance with the
California Business and Professions Code § 5500. Counsel also states that the California Business and
Professions Code does not state that a person performing the duties of an architect under the responsible control
of a licensed architect, civil engineer, structural engineer, or other person listed at California Business and
Professions Code § 5537 is required to possess a license.

Pursuant to the Business and Professions Code of California § 5500:

As used in this chapter, architect means a person who is licensed to practice architecture in this
state under the authority of this chapter.

Pursuant to the Business and Professions Code of California § 5535.3:
This chapter does not prevent a corporation from furnishing or supplying by contract architectural

services, as long as any architects’ professional services are offered and provided under the
responsible control of a licensed architect or architects.
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Pursuant to the Business and Professions Code of California § 5537.5:

A civil engineer authorized to use that title under the provisions of Chapter 7 (commencing
with Section 6700), insofar as he or she practices the profession for which he or she is
registered, is exempt from the provisions of this chapter, except that a civil engineer may not
use the title “architect,” unless he or she holds a license as required in this chapter.

A review of the Occupational Outlook Handbook (Handbook), 2008-09 edition, finds the following:

All States and the District of Columbia require individuals to be licensed (registered) before
they may call themselves architects and contract to provide architectural services. During this
time between graduation and becoming licensed, architecture school graduates generally work
in the field under supervision of a licensed architect who takes legal responsibility for all work.
Licensing requirements include a professional degree in architecture, a period of practical
training or internship, and a passing score on all divisions of the Architect Registration
Examination.

All State architectural registration boards require architecture students to complete a training
period — usually at least 3 years — before they may sit for a licensing exam. Every State, with
the exception of Arizona, has adopted the training standards established by the Intern
Development Program, a branch of the American Institute of Architects and the National
Council of Architectural Registration Boards (NCARB). These standards stipulate broad
training under the supervision of a licensed architect. Most new graduates complete their
training period by working as interns at architectural firms. Some States allow a portion of the
training to occur in the offices of related professionals, such as engineers or general contractors.

A review of the California Architects Board website finds that architects in the State of California have the
following requirements: eight years of post-secondary education and/or work experience as evaluated by the
Board, including at least one year of work experience under the direct supervision of an architect licensed in a
U.S. jurisdiction or two years of work experience under the direct supervision of an architect registered in a
Canadian province; completion of the Comprehensive Intern Development Program/Intern Development
Program (CIDP/DP); successful completion of the Architect Registration Examination (ARE); and successful
completion of the California Supplemental Examination (CSE). http:/www.cab.ca.gov/ Candidates may
receive credit for work experience obtained under the direct supervision of professionals other than licensed
architects only after they meet the educational requirements. Candidates may receive 50% credit for work
experience under the direct supervision of U.S. registered civil or structural engineers.

The AAO disagrees with the director's finding that the beneficiary must be licensed by the State of California
to perform the duties of an architect while under the direct supervision of *, a civil engineer
registered with the State of California. In accordance with the California Business and Professions Code §§§
5500, 5500.3, and 5500.5, the beneficiary will be working as a professional architect under the supervision of
a civil engineer. As discussed above, the beneficiary will have to work under the direct supervision of a U.S.
registered civil engineer for four years to accrue two years of qualifying work experience. She will not be able
to work more than four years without establishing an exemption from the provisions of the California
Business and Professions Code, and she will have to work the remaining one year under the supervision of a
licensed architect.
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A review of the California Architects Board website also finds that if a candidate has studied at a foreign
college or university, an educational evaluation service approved by NAAB or the National Association of
Credential Evaluation Services must evaluate the certified original transcripts and diplomas from the foreign
educational institutions to equate the degree to a comparable U.S. degree. In this matter, the beneficiary holds
a certificate issued by a Mexican university granting her the title of architect on January 8, 1999. The record,
however, does not contain an evaluation of this certificate, as required by the Board. As such, the petition will
be remanded to the director to determine whether the beneficiary has met the educational requirements of the
California Architects Board. The director must afford the petitioner reasonable time to provide evidence
pertinent to the issue of whether the beneficiary is qualified to perform the duties of the proffered position,
and any other evidence the director may deem necessary. The director shall then render a new decision based
on the evidence of record at it relates to the regulatory requirements for eligibility. As always, the burden of
proving eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361.

ORDER: The director’s August 6, 2007 decision is withdrawn. The petition is remanded to the director
for entry of a new decision, which if adverse to the petitioner, is to be certified to the AAO
for review.



