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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAQO) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner is a private school that offers a college preparatory curriculum in a multilingual environment
from preschool through the 12" grade. It seeks to employ the beneficiary as an elementary (Kindergarten)
teacher. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.
§ 1101(a)(15)(H)(i)(b). The director denied the petition because the proffered position is not a specialty
occupation and the beneficiary is not qualified to perform the duties of a specialty occupation.

The record of proceeding before the AAO contains: (1) the Form I-129 and supporting documentation; (2) the
director’s request for evidence (RFE); (3) counsel’s response to the director’s request; (4) the director’s denial
letter; and (5) the Form [-290B, with counsel’s brief. The AAO reviewed the record in its entirety before
reaching its decision.

The first issue before the AAO is whether the proffered position qualifies as a specialty occupation. To meet
its burden of proof in this regard, the petitioner must establish that the job it is offering to the beneficiary
meets the following statutory and regulatory requirements.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term “specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to, architecture,
engineering, mathematics, physical sciences, social sciences, medicine and health, education,
business specialties, accounting, law, theology, and the arts, and which requires the
attainment of a bachelor’s degree or higher in a specific specialty, or its equivalent, as a
minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of
the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;
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(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its particular
position is so complex or unique that it can be performed only by an individual with a
degree;
(3) The employer normally requires a degree or its equivalent for the position; or
(4) The nature of the specific duties is so specialized and complex that knowledge

required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

Citizenship and Immigration Services (CIS) consistently interprets the term “degree” in the above criteria to
mean not just any baccalaureate or higher degree, but one in a specific specialty that is directly related to the
proftered position.

To determine whether a particular job qualifies as a specialty occupation, CIS does not simply rely on a
position’s title. The specific duties of the proffered position, combined with the nature of the petitioning
entity’s business operations, are factors to be considered. CIS must examine the ultimate employment of the
alien, and determine whether the position qualifies as a specialty occupation. Cf. Defensor v. Meissner, 201 F.
3d 384 (5™ Cir. 2000). The critical element is not the title of the position nor an employer’s self-imposed
standards, but whether the position actually requires the theoretical and practical application of a body of
highly specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty
as the minimum for entry into the occupation, as required by the Act.

The petitioner seeks the beneficiary’s services as an elementary (Kindergarten) teacher. Evidence of the
beneficiary’s duties includes: counsel’s May 20, 2006 letter in support of the petition and the petitioner’s
December 1, 2006 response to the director’s RFE. As stated by the petitioner, the proposed duties are as
follows:

Teach elementary students using Chinese as the language of communication; develop lesson plans
in accordance with established curriculum; undertake classroom instruction; develop critical and
analytical thinking processes; maintain discipline; perform testing, grading, and evaluation of
student progress; and interface with students, parents, faculty, and administrators.

The director found that the petitioner had not demonstrated that the proffered position, which is not a teaching
position with a public school system, requires a bachelor’s degree. The director also found that the advisory
evaluation submitted by the petitioner indicates that the State of Louisiana does not require a professional
license to teach in private schools. The director concluded that the petitioner failed to establish any of the
criteria found at 8 C.F.R. § 214.2(h)(4)(iii)(A).
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On appeal, counsel states, in part, that the proffered position is that of a Kindergarten teacher, and thus
qualifies as a specialty occupation. Counsel also states that the petitioner requires that all its teachers hold a
bachelor’s or higher degree, or its foreign equivalent.

Upon review of the record, the petitioner has established none of the four criteria outlined in
8 C.F.R. § 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation.

The AAO turns first to the criteria at 8 C.F.R. §§ 214.2(h)(4)(ii1)(A)({) and (2): a baccalaureate or higher
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree
requirement is common to the industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree. Factors often
considered by CIS when determining these criteria include: whether the Department of Labor’s (DOL)
Occupational Outlook Handbook (Handbook) reports that the industry requires a degree; whether the industry’s
professional association has made a degree a minimum entry requirement; and whether letters or affidavits from
firms or individuals in the industry attest that such firms "routinely employ and recruit only degreed individuals."
See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165 (D. Minn. 1999)(quoting Hird/Blaker Corp. v. Sava, 712 F.
Supp. 1095, 1102 (S.D.N.Y. 1989)).

The AAO routinely consults the Handbook for its information about the duties and educational requirements of
particular occupations. The AAO does not concur with counsel that the proffered position is a specialty
occupation. A review of the Handbook, 2006-07 edition, finds that all 50 States and the District of Columbia
require public school teachers to be licensed; licensure, however, is not required for teachers in private
schools in most States. Moreover, the record contains a letter from a representative of the State of Louisiana
Department of Education stating that private school teachers in the State of Louisiana do not require
professional licensure. It is noted that the Handbook does not discuss the educational requirements for private
elementary schools; it only indicates generally that private schools prefer candidates who have a bachelor’s
degree in the subject they intend to teach, or in childhood education for elementary school teachers. Thus, the
Handbook does not provide definitive information regarding the educational requirements for private school
teachers. Counsel’s statement on appeal that the petitioner requires a bachelor’s degree, or foreign equivalent,
for all its teachers, is noted. The record, however, contains no evidence of the qualifications of the petitioner’s
other elementary teachers. Without documentary evidence to support the claim, the assertions of counsel will
not satisfy the petitioner's burden of proof. The assertions of counsel do not constitute evidence. Matter of
Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of
Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980). Accordingly, the petitioner has not established the
proffered position as a specialty occupation under 8 C.F.R. § 214.2(h)(iii)(A) ).

The record does not include any evidence regarding parallel positions in the petitioner’s industry. The record
also does not include any evidence from professional associations regarding an industry standard, or
documentation to support the complexity or uniqueness of the proffered position. The petitioner, therefore,
has not established the criteria set forth at 8 C.F.R. § 214.2(h)(4)(ii))(A)}(2).
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The AAO now turns to the criterion at 8§ C.F.R. § 214.2(h)(4)(iii)(A)(3) — the employer normally requires a
degree or its equivalent for the position. As the record does not contain any evidence of the petitioner’s past hiring
practices, the petitioner therefore has not met its burden of proof in this regard. Matter of Soffici, 22 1&N Dec.
158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm.
1972)).

Finally, the AAO turns to the criterion at 8§ C.F.R. § 214.2(h)(4)(iii)}(A)(4) — the nature of the specific duties is
so specialized and complex that knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

Counsel states, on appeal, that the proposed duties require educational psychology techniques and established
methodologies. To the extent that they are depicted in the record, the duties do not appear so specialized and
complex as to require the highly specialized knowledge associated with a baccalaureate or higher degree in a
specific specialty. Therefore, the evidence does not establish that the proffered position is a specialty
occupation under § C.F.R. § 214.2(h)(4)(iii)}(A)(4).

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation.

The second issue in this matter is whether the beneficiary is qualified to perform the duties of a specialty
occupation.

The director found that the beneficiary’s associate’s degree and work experience do not qualify her for a
specialty occupation.

On appeal, counsel states, in part, that the beneficiary is qualified to perform the duties of a specialty
occupation, as she graduated from a Chinese teacher’s college, earned an additional diploma for two years of
study at a Chinese education institute, has 17 years of teaching experience, and is both published and
recognized in her field.

Section 214(i)}2) of the Act, 8 U.S.C. § 1184(i)(2), states that an alien applying for classification as an H-1B
nonimmigrant worker must possess full state licensure to practice in the occupation, if such licensure is
required to practice in the occupation, and completion of the degree in the specialty that the occupation
requires. If the alien does not possess the required degree, the petitioner must demonstrate that the alien has
experience in the specialty equivalent to the completion of such degree, and recognition of expertise in the
specialty through progressively responsible positions relating to the specialty.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, an alien
must meet one of the following criteria:

() Hold a United States baccalaureate or higher degree required by the specialty
occupation from an accredited college or university;
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2) Hold a foreign degree determined to be equivalent to a United States baccalaureate or
higher degree required by the specialty occupation from an accredited college or
university;

&) Hold an unrestricted state license, registration or certification which authorizes him
or her to fully practice the specialty occupation and be immediately engaged in that
specialty in the state of intended employment; or

4 Have education, specialized training, and/or progressively responsible experience
that is equivalent to completion of a United States baccalaureate or higher degree in
the specialty occupation, and have recognition of expertise in the specialty through
progressively responsible positions directly related to the specialty.

The petitioner has not provided evidence that the beneficiary meets any of the criteria at
8 C.F.R. §§ 214.2(h)y(DGii}CY 1), (2), or (3). Thus the AAO turns to the criterion at 8 C.FR.

§ 214.2(h)(4)(1ii)}(C)(4).

When determining a beneficiary's qualifications under 8 C.F.R. § 214.2(h)(4)(iii))(C)(4), the AAO relies upon
the five criteria specified at 8 C.F.R. § 214.2(h)(4)(iii)(D). A beneficiary who does not have a degree in the
specific specialty may still qualify for H-1B nonimmigrant visa based on:

(1) An evaluation from an official who has authority to grant college-level credit for training and/or
experience in the specialty at an accredited college or university which has a program for
granting such credit based on an individual’s training and/or work experience;

(2) The results of recognized college-level equivalency examinations or special credit programs,
such as the College Level Examination Program (CLEP), or Program on Noncollegiate
Sponsored Instruction (PONSI);

(3) An evaluation of education by a reliable credentials evaluation service which specializes in
evaluating foreign educational credentials;

(4) Evidence of certification or registration from a nationally-recognized professional association or
society for the specialty that is known to grant certification or registration to persons in the
occupational specialty who have achieved a certain level of competence in the specialty;

(3) A determination by the Service that the equivalent of the degree required by the specialty
occupation has been acquired through a combination of education, specialized training, and/or
work experience in areas related to the specialty and that the alien has achieved recognition of
expertise in the specialty occupation as a result of such training and experience.

The record contains the following documentation pertaining to the beneficiary’s qualifications:



EAC 06 179 54779

Page 7

Graduation Certificate from the Chinese institution “Nanjing Normal School for
Pre-school Education” certifying that the beneficiary completed a three-year course of
study from September 1985 to July 1988 (It is noted that the beneficiary was 14 years
old when she began the course and 17 years old upon its completion.);

An Associate of Arts diploma with a specialty in Preschool Education, issued to the
beneficiary by the People’s Republic of China in June 1998;

A credentials evaluation from an academic credentials evaluator from the University of
Wyoming, concluding that, based upon the beneficiary’s educational background, she
holds the U.S. equivalent of an associate’s degree in early elementary education;

An undated “Teaching Qualification Certificate” issued to the beneficiary from The
Ministry of Education of the People’s Republic of China;

A “Technical Title Certificate” issued by a Chinese institution, certifying that the
beneficiary was granted the title of “senior teacher” on May 30, 1999;

A “Chinese Mandarin Certificate” issued by a Chinese training and testing center,
certifying that the beneficiary held an Associate of Arts degree, was a teacher at
Southeast University Kindergarten, and was granted “the top level in second class”;

Three awards granted to the beneficiary related to her preschool/Kindergarten teaching
in China:

A document issued by a representative of a Chinese institution certifying that the
beneficiary was granted the title of “first-level teacher” since May 1994;

A document issued in September 1999, from the Chinese institution “Jiangsu Province
Primary School Teacher Training Center,” certifying that the beneficiary completed a
40 credit-hour study in the course “Modern Education Technique™;

A certificate, dated July 1999, certifying that the beneficiary attended a study of
“Psychological Research on Preschool Children Music Education®;

A certificate, dated June 2004, certifying that the beneficiary attended a study of
“Language & Game-playing Education” for a total of 80 credit hours;

A copy of a document from the National Center for School Curriculum and Textbook
Development (NCCT) entitled “Teachers Law of the People’s Republic of China™; and

A statement from the beneficiary regarding her teaching experience.
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The AAO accepts the December 10, 2006 credentials evaluation concluding that the beneficiary holds the
U.S. equivalent of an Associate’s degree in early elementary education.

Counsel’s assertion on appeal that the beneficiary is qualified to perform the duties of a specialty occupation,
as she graduated from a Chinese teacher’s college, earned an additional diploma for two years of study at a
Chinese education institute, has 17 years of teaching experience, and is both published and recognized in her
field, is noted. As discussed above, the record contains evidence that the beneficiary holds the U.S. equivalent
of an Associate’s degree in early elementary education. The AAO acknowledges counsel’s assertion that the
director should have considered the beneficiary’s five years of formal study when evaluating the beneficiary’s
educational qualifications. However, counsel has not provided evidence or an evaluation showing the
beneficiary’s three years of study at the Nanjing Normal School for Pre-school Education from September
1985 to July 1988 is equivalent to two or more years of study at a bachelor’s level program. Of further note,
the record does not contain evidence, other than the beneficiary’s own statements, of the beneficiary’s
claimed 17 years of relevant employment experience. Specifically, the beneficiary’s teaching experience is
not corroborated with employment letters detailing the beneficiary’s duties and dates of employment. Nor
does the record contain an evaluation by an official who has authority to grant college-level credit for training
and/or experience in the specialty at an accredited college or university which has a program for granting such
credit based on an individual’s training and/or work experience, as required by 8 C.F.R.
§ 214.2(h)(4)(iii}D)(1). Moreover, the record does not include evidence that the beneficiary’s work
experience included the theoretical and practical application of the specialized knowledge required of an
individual who through study has attained a bachelor’s degree in childhood education. The record does not
include evidence of the beneficiary’s work experience with her peers, supervisors, or subordinates and
information that those individuals had degrees or specialized knowledge associated with the specialty
occupation. Again, without documentary evidence to support the claim, the assertions of counsel will not
satisfy the petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence.
Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 1&N Dec. 1 (BIA 1983);
Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980). Going on record without supporting
documentary evidence is not sufficient for purposes of meeting the burden of proof in these proceedings.
Matter of Soffici, 22 1&N Dec. at 165. Thus, the record fails to demonstrate that the beneficiary holds the
equivalent of a baccalaureate degree in a field directly related to the proffered position.

The petitioner has not submitted argument or documentation on appeal sufficient to overcome the director's
decision on this issue. The petitioner has not established that the beneficiary has the requisite qualifications to
perform the duties of a specialty occupation. For this additional reason, the petition will not be approved.

Accordingly, the AAO shall not disturb the director’s denial of the petition.

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an
independent and alternative basis for the decision. In visa petition proceedings, the burden of proving
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
Here, that burden has not been met.
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The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



