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DISCUSSION: The director of the service center denied the nonimrnigrant visa petition and the matter is now 
before the Administrative Appeals Office ( M O )  on appeal. The appeal will be dismissed. The petition will be 
denied. 

The petitioner is a software consulting, training, and development business that seeks to employ the 
beneficiary as a programmer analyst. The petitioner, therefore, endeavors to classify the beneficiary as a 
nonimrnigrant worker in a specialty occupation pursuant to section 10 1 (a)(l 5)(H)(i)(b) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 5 1 lOl(a)(lS)(H)(i)(b). The director denied the petition determining that 
the petitioner had not established that it qualifies as a U.S. employer or agent, that it established eligibility at 
the time of filing, that the proffered position is a specialty occupation, that a specialty occupation is available 
for the beneficiary, or that the beneficiary is qualified to perform the duties of a specialty occupation. 

The record of proceeding before the AAO contains: (1) the Form 1-129 and supporting documentation; (2) the 
director's request for evidence (RFE); (3) counsel and the petitioner's responses to the WE; (4) the director's 
denial letter; and (5) the Form I-290B, with counsel's brief and documentation in support of the appeal. The 
AAO reviewed the record in its entirety before reaching its decision. 

Section 214(i)(l) of the Immigration and Nationality Act (the Act), 8 U.S.C. $ 1184(i)(l), defines the term 
"specialty occupation" as an occupation that requires: 

(A) theoretical and practical application of a body of highly specialized knowledge, and 

(B) attainment of a bachelor's or higher degree in the specific specialty (or its equivalent) 
as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. $ 214.2(h)(4)(ii): 

Specialty occupation means an occupation which requires theoretical and practical 
application of a body of highly specialized knowledge in field of human endeavor including, 
but not limited to, architecture, engineering, mathematics, physical sciences, social sciences, 
medicine and health, education, business specialties, accounting, law, theology, and the arts, 
and which requires the attainment of a bachelor's degree or higher in a specific specialty, or 
its equivalent, as a minimum for entry into the occupation in the United States. 

Pursuant to 8 C.F.R. $ 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of 
the following criteria: 

( I )  A baccalaureate or higher degree or its equivalent is normally the minimum 
requirement for entry into the particular position; 

(2) The degree requirement is common to the industry in parallel positions among 
similar organizations or, in the alternative, an employer may show that its particular 
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position is so complex or unique that it can be performed only by an individual with a 
degree; 

(3) The employer normally requires a degree or its equivalent for the position; or 

(4) The nature of the specific duties is so specialized and complex that knowledge 
required to perform the duties is usually associated with the attainment of a 
baccalaureate or higher degree. 

Pursuant to 8 C.F.R. § 214.20(4)(ii), United States employer means a person, firm, corporation, contractor, or 
other association, or organization in the United States which: 

( I )  Engages a person to work withn the United States; 

(2) Has an employer-employee relationship with respect to employees under this part, as 
indicated by the fact that it may hire, pay, fire, supervise, or otherwise control the work 
of any such employee; and 

(3) Has an Internal Revenue Service Tax identification number. 

Citizenship and Immigration Services (CIS) interprets the term "degree" in the above criteria to mean not just 
any baccalaureate or higher degree, but one in a specific specialty that is directly related to the proffered 
position. 

To determine whether a particular job qualifies as a specialty occupation, CIS does not simply rely on a 
position's title. The specific duties of the proffered position, combined with the nature of the petitioning 
entity's business operations, are factors to be considered. CIS must examine the ultimate employment of the 
alien, and determine whether the position qualifies as a specialty occupation. CJ Defensor v. Meissner, 201 F. 
3d 384 ( 5 ~  Cir. 2000). 

In a March 29, 2007 letter submitted in support of the petition, the petitioner described the proposed 
responsibilities of the proffered programmer analyst position as follows: 

Gathering and analyzing the requirements; 

Developing custom software as per business requirements; 

Creating algorithms for the development of programs for the legacy systems and migrations; 

Preparing flowcharts and entity-relationship diagrams to implement the logical flow of the 
prograrn/application; 
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Performing project management, tracking timelines, and analyzing bottlenecks in accordance 
with the project's schedule and cost; 

Performing project estimation and tracking; 

Monitoring project and development activities, implementing the required processes, and 
guiding the team members; and, 

Working on unit level testing and preparing technical specs and documentation for the backend 
objects. 

The record also includes a certified labor condition application (LCA) submitted at the time of filing listing the 
beneficiary's work location in Golden Valley, Minnesota as a programmer analyst. 

In an WE, the director requested additional information from the petitioner, including an itinerary and copies of 
contracts between the petitioner and the clients for whom the beneficiary would be performing services, along 
with any statements of worklwork orders, andlor service agreements for the beneficiary. The director also 
requested an evaluation of the beneficiary's foreign educational credentials. 

In response to the RFE, the petitioner stated that the beneficiary will work exclusively for the petitioner and under 
the petitioner's control, and that the beneficiary will work at its Golden Valley office on a project it has with 
American Business Partners International, Inc. (ABPII). The petitioner also stated that it contracts for specific 
projects, not for specific people. As supporting documentation, the petitioner submitted: a withdrawal letter for 
individuals who did not show up at the embassy; evidence of the beneficiary's educational background; 
employment letters; a list of the petitioner's previous petitions and employees' immigration status; the petitioner's 
2005 federal income tax return and a request for an extension in 2006; W-2 forms for 2005 and 2006; the 
petitioner's State of Minnesota tax documentation; the petitioner's quarterly federal tax returns for 2005 and 
2006; printouts from the petitioner's website; the petitioner's job advertisements, payroll information, and lease 
agreement; work orders for the petitioner's employees; purchase orders assigning the petitioner's employees, 
other than the beneficiary, to various end-clients; sales invoices; an ABPII "Proposal for Application 
Development and Support for Pioneer Mortgage Systems"; and a Master Subcontractor Agreement, signed on 
April 18, 2007, between the petitioner and ABPII, for the petitioner to provide "certain services andlor develop 
products for ABPII's customers." 

The director denied the petition on the basis that the petitioner had not submitted a contract between the third 
party contractor and the end-client for whom the beneficiary would provide his services, and that the 
petitioner's contract agreements were created after the filing of the petition. The director also found that the 
petitioner had not submitted the requested evaluation of the beneficiary's foreign educational credentials. The 
director concluded that the petitioner had not established that it qualifies as a U.S. employer or agent, that the 
proffered position is a specialty occupation, that a specialty occupation is available for the beneficiary, or that 
the beneficiary is qualified to perform the duties of a specialty occupation. 
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On appeal, counsel states, in part, that, while it was entered into after the filing date of the petition, the Master 
Subcontractor Agreement between the petitioner and ABPII was submitted only to demonstrate that the 
petitioner is the actual employer and maintains full control of its employees for all purposes, and that this 
contract is only one example of the petitioner's several ongoing projects with ABPII and other vendors. 
Counsel also states that the petitioner only hires individuals with baccalaureate degrees, which is consistent 
with the industry standard. Counsel states further: "The Service's requirement that [the petitioner] provide a 
specific contract related to a person has been rendered economically impossible." Counsel also states that the 
beneficiary has a foreign bachelor's degree in mechanical engineering and previous professional experience. 
As supporting documentation, counsel submits Internet job announcements and a copy of the previously 
submitted Master Subcontractor Agreement, signed on April 18,2007, between the petitioner and ABPII. 

Preliminarily, the AAO finds that the evidence of record is sufficient to establish that the petitioner will act as 
the beneficiary's employer in that it will hire, pay, fire, supervise, or otherwise control the work of the 
beneficiary as set out in the petitioner's July 20,2007 letter.' See 8 C.F.R. 4 214.2(h)(4)(ii). 

The Aytes memorandum cited at footnote 1, indicates that the director has the discretion to request that the 
employer who will employ the beneficiary in multiple locations submit an itinerary. Upon review, the director 
properly exercised her discretion to request additional information regarding the beneficiary's ultimate 
employment, as the nature of the petitioner's business is software consulting, training, and development, and 
the evidence contained in the record at the time the petition was filed did not establish that the petitioner had 
three years of work for the beneficiary to The AAO concludes that, although the petitioner will act 
as the beneficiary's employer, the evidence of record establishes that the petitioner is an employment 
contractor. 

Counsel states that CIS' requirement that the petitioner provide a specific contract naming the beneficiary 
who will be providing services is economically impossible. When a petitioner is an employment contractor, 
however, the entity ultimately employing the alien or using the alien's services must submit a detailed job 
description of the duties that the alien will perform and the qualifications that are required to perform the job 
duties. Defensor v. Meissner, 201 F. 3d 384 (5th Cir. 2000). From this evidence, CIS will determine whether 
the duties require the theoretical and practical application of a body of highly specialized knowledge, and the 
attainment of a baccalaureate or higher degree, or its equivalent, in the specific specialty as the minimum for 
entry into the occupation as required by the Act. 

I See also Memorandum from Michael L. Aytes, Assistant Commissioner, INS Office of Adjudications, 
Interpretation of the Term ''Itinerary" Found in 8 C.F.R. 214.2(h)(2)(i)(B) as it Relates to the H-1B 
Nonimmigrant Classification, H Q  7016.2.8 (December 29, 1995). 

2 As noted by Assistant Commissioner Aytes in the cited 1995 memorandum, "[tlhe purpose of this 
particular regulation is to [elnsure that alien beneficiaries accorded H status have an actual job offer and are 
not coming to the United States for speculative employment." 
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In this matter, the petitioner does not provide substantive evidence that the duties of the proffered position 
incorporate the theoretical and practical application of a body of highly specialized knowledge that requires 
the attainment of a bachelor's or higher degree in the specific specialty or its equivalent as a minimum for 
entry into the occupation in the United States. Only a detailed job description from the entity that requires the 
alien's services will suffice to meet the burden of proof in these proceedings. Defensor v. Meissner, 201 F. 3d 
384 (5th Cir. 2000). The petitioner did not submit the requested evidence in response to the director's RFE 
pertaining to contracts, statements of work, work orders, andlor service agreements between the petitioner and 
its clients for whom the beneficiary would be performing services, along with any statements of work, work 
orders, or service agreements for the beneficiary. On appeal, counsel resubmits a copy of the Master 
Subcontractor Agreement between the petitioner and ABPII, for the petitioner to provide "certain services 
and/or develop products for ABPII's customers" and concedes that this contract is dated April 18, 2007, after 
the April 2, 2007 filing date of the petition. As such, it does not comply with the requirement that the 
petitioner must establish eligibility at the time of filing the nonimmigrant visa petition. A visa petition may 
not be approved at a future date after the petitioner or beneficiary becomes eligible under a new set of facts. 
Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978). As stated in Matter of Izummi, 22 I&N 
Dec. 169, 176 (Assoc. Comm. 1998), "[tlhe AAO cannot consider facts that come into being only 
subsequently to the filing of the petition." 

While the petitioner states that the beneficiary will perform work on the ABPII contract in-house, the master 
services contract was not submitted with any subsequent orders to perform the work. Even if the AAO were 
to accept the Master Subcontractor Agreement between the petitioner and ABPII and the ABPII "Proposal for 
Application Development and Support for Pioneer Mortgage Systems" project as timely, the submission 
would still be deficient, as the record does not contain a contract between ABPII and Pioneer Mortgage 
Systems or a purchase order pertaining to the work to be performed by the beneficiary, and thus the exact 
nature of the proposed duties is not clear. CIS must examine the ultimate employment of the alien, and 
determine whether the position qualifies as a specialty occupation. Cf: Defensor v. Meissner, 201 F. 3d 384 
(5th Cir. 2000). The critical element is not the title of the position nor an employer's self-imposed standards, 
but whether the position actually requires the theoretical and practical application of a body of highly 
specialized knowledge, and the attainment of a baccalaureate or higher degree in the specific specialty as the 
minimum for entry into the occupation, as required by the Act. Going on record without supporting 
documentary evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. 
Matter of SofJici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 
I&N Dec. 190 (Reg. Comm. 1972)). ). In addition, the record does not contain a detailed description of the 
work to be performed by the beneficiary from Pioneer Mortgage Systems, the end-user of the beneficiary's 
services. As the nature of the proposed duties remains unclear, the AAO is precluded from determining 
whether the offered position is one that would normally impose the minimum of a baccalaureate degree in a 
specific specialty. Accordingly, the petitioner has not established the proffered position as a specialty 
occupation under 8 C.F.R. fj 214.2(h)(iii)(A)(I). 

The AAO observes that the Department of Labor's Occupational Outlook Handbook reports that there are 
many training paths available for programmers and that although bachelor's degrees are commonly required, 
certain jobs may require only a two-year degree or certificate; that most employers prefer to hire persons who 
have at least a bachelor's degree and broad knowledge of a variety of computer systems and technologies for 
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positions of computer software engineer; and that there is no universally accepted way to prepare for a job as 
a systems analyst, although most employers place a premium on some formal college education. The general 
overview of the beneficiary's duties described in the petitioner's March 29, 2007 and July 20, 2007 letters, 
and in the ABPII "Proposal for Application Development and Support for Pioneer Mortgage Systems" is 
insufficient to determine whether the duties of the proffered position could be performed by an individual 
with a two-year degree or certificate or could only be performed by an individual with a four-year degree in a 
computer-related field. 

In that the record does not provide a sufficient job description fiom the end user of the beneficiary's services, the 
petitioner is also precluded from meeting the requirements of the three remaining alternate criteria at 8 C.F.R. 
5 214.2(h)(4)(iii)(A). Without a job description detailing the specific duties, the petitioner may not establish the 
position's duties as parallel to any degreed positions within similar organizations in its industry or distinguish the 
position as more complex or unique than similar, but non-degreed, employment, as required by alternate prongs 
of the second criterion. Absent a descriptive listing of the programmer analyst duties the beneficiary would 
perform under contract, the petitioner cannot establish that it previously employed degreed individuals to perform 
such duties, as required by the third criterion. Neither can the petitioner satisfy the requirements of the fourth 
criterion by distinguishing the proffered position based on the specialization and complexity of its duties. 

Upon review of the totality of the record, the record fails to reveal sufficient evidence that the offered position 
requires a bachelor's degree, or its equivalent, in a specific discipline. Accordingly, it is concluded that the 
petitioner has not demonstrated that the offered position is a specialty occupation or that the beneficiary is 
coming to the United States to perform services in a specialty occupation as required by the statute at section 
101 (a)(lS)(H)(i)(b) of the Act; 8 U.S.C. 9 1 101(a)(l 5)(H)(i)(b). 

As discussed above, the director also found that the petitioner had not demonstrated that the beneficiary was 
qualified for the proffered position, as the petitioner had not submitted the requested evaluation of the 
beneficiary's foreign educational credentials. On appeal, counsel asserts that the beneficiary is well suited for 
the proffered position because he holds a bachelor's degree in mechanical engineering from Osmania 
University in India, and has previous professional experience. 

The record contains the following documentation pertaining to the beneficiary's qualifications: 

A copy of the beneficiary's Bachelor of Engineering degree, dated June 6, 2000, from Osmania 
University in India, and corresponding transcripts and marks; 

A job offer letter dated May 9, 2005, fiom a partner of Accenture Services Pvt. Ltd., for the 
position of "Team Lead at its India Delivery Centre; 

An Offer of Appointment dated January 25,2005, from the vice president of Software Data (India) 
Ltd., for the appointment as an "Associate"; 

A letter dated June 15,2005, from the human resources assistant manager of Software Data (India) 
Ltd., certifying that the beneficiary worked as an associate from February 15 - June 15,2005; 
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An "Offer Letter For the Post of Engneer - (Level 5)" dated January 5, 2004, from the senior 
human resources manager of eForce India Pvt. Ltd.; 

A letter dated February 11, 2004, from the senior human resources executive of eForce India Pvt. 
Ltd., confirming that the beneficiary worked as a software engineer fiom January 8, 2004 - 
February 1 1,2005; 

A letter dated February 11,2005, from the senior human resources executive of eForce India Pvt. 
Ltd., accepting the beneficiary's resignation; 

Letters dated September 29, 2003, fiom the human resources manager of Relington Technologies 
in India, confirming that the beneficiary worked as a software engineer from February 15, 2000 - 
September 29,2003, and accepting the beneficiary's resignation; 

A Certificate of Completion dated January 28, 2000, from the director of training at Relington 
Technologies in India, certifying that the beneficiary successfklly completed the following training 
held at Relington Technologes from September 27, 1999 - January 25, 2000: "Sofiware 
Engineering" and "Software Testing - Tools & Concepts"; and, 

The beneficiary's resume. 

Section 214(i)(2) of the Act, 8 U.S.C. 8 1184(i)(2), states that an alien applying for classification as an H-1B 
nonimmigrant worker must possess full state licensure to practice in the occupation, if such licensure is 
required to practice in the occupation, and completion of the degree in the specialty that the occupation 
requires. If the alien does not possess the required degree, the petitioner must demonstrate that the alien has 
experience in the specialty equivalent to the completion of such degree, and recognition of expertise in the 
specialty through progressively responsible positions relating to the specialty. 

Pursuant to 8 C.F.R. fj 214.2(h)(4)(iii)(C), to qualify to perform services in a specialty occupation, an alien 
must meet one of the following criteria: 

(1 )  Hold a United States baccalaureate or higher degree required by the specialty 
occupation from an accredited college or university; 

(2)  Hold a foreign degree determined to be equivalent to a United States baccalaureate or 
higher degree required by the specialty occupation from an accredited college or 
university; 

(3) Hold an unrestncted state license, registration or certification which authorizes him 
or her to fully practice the specialty occupation and be immediately engaged in that 
specialty in the state of intended employment; or 

(4) Have education, specialized training, andlor progressively responsible experience 
that is equivalent to completion of a United States baccalaureate or higher degree in 
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the specialty occupation, and have recognition of expertise in the specialty through 
progressively responsible positions directly related to the specialty. 

Upon review of the record, the petitioner has not provided evidence that the beneficiary meets any of the 
criteria at 8 C.F.R. $8 214.2(h)(4)(iii)(C)(l), (2), or (3). Thus the AAO turns to the criterion at 8 C.F.R. 

214.2@)(4)(iii)(C)(4). 

When determining a beneficiary's qualifications under 8 C.F.R. 9 214.2(h)(4)(iii)(C)(4), the AAO relies upon 
the five criteria specified at 8 C.F.R. $ 214.2(h)(4)(iii)(D). A beneficiary who does not have a degree in the 
specific specialty may still qualify for an H-1B nonimmigrant visa based on: 

(I) An evaluation from an official who has authority to grant college-level credit for training and/or 
experience in the specialty at an accredited college or university which has a program for 
granting such credit based on an individual's training and/or work experience; 

(2) The results of recognized college-level equivalency examinations or special credit programs, 
such as the College Level Examination Program (CLEP), or Program on Noncollegiate 
Sponsored Instruction (PONSI); 

(3) An evaluation of education by a reliable credentials evaluation service which specializes in 
evaluating foreign educational credentials; 

(4) Evidence of certification or regstration from a nationally-recognized professional association or 
society for the specialty that is known to grant certification or registration to persons in the 
occupational specialty who have achieved a certain level of competence in the specialty; 

(5) A determination by the Sewice that the equivalent of the degree required by the specialty 
occupation has been acquired through a combination of education, specialized training, and/or 
work experience in areas related to the specialty and that the alien has achieved recognition of 
expertise in the specialty occupation as a result of such training and experience. 

The AAO acknowledges counsel's assertion on appeal that the beneficiary holds a foreign bachelor's degree 
in mechanical engineering and professional work experience. Again, the record contains no evaluation of the 
beneficiary's foreign degree, as required in 8 C.F.R. tj 214.2(h)(4)(iii)(C)(2). Nor does the record contain an 
evaluation of the beneficiary's work experience from an official who has the authority to grant college-level 
credit for training and/or experience in the specialty at an accredited college or university that has a program 
for granting such credit, as required in 8 C.F.R. $ 214.2(h)(4)(iii)(D)(I). 

Thus, the M O  must consider whether the beneficiary's work experience coupled with his education is 
sufficient to establish that he is qualified to perform the duties of the specialty occupation. In this matter it is 
not. Again, the record contains no evaluation of the beneficiary's foreign degree, as required in 8 C.F.R. 
5 214.2(h)(4)(iii)(C)(2). When evaluating a beneficiary's qualifications under the fifth criterion, CIS considers 
three years of specialized training and/or work experience to be the equivalent of one year of college-level 
training. In addition to documenting that the length of the beneficiary's training and/or work experience is the 
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equivalent of four years of college-level training, the petitioner must also establish that the beneficiary's 
training and/or work experience has included the theoretical and practical application of the specialized 
knowledge required by the specialty occupation, and that the experience was gained while working with 
peers, supervisors, or subordinates who have degrees or the equivalent in the specialty occupation. The 
petitioner must also document recognition of the beneficiary's expertise in the specialty, as evidenced by one 
of the following: recognition of expertise in the specialty occupation by at least two recognized authorities3 in 
the same specialty occupation; membership in a recognized foreign or U.S. association or society in the 
specialty occupation; published material by or about the alien in professional publications, trade journals, 
books or major newspapers; licensure or registration to practice the specialty in a foreign country; or 
achievements which a recognized authority has determined to be significant contributions to the field of the 
specialty occupation. 

A review of the employment letters listed above reveals only brief and general descriptions of the 
beneficiary's responsibilities. The letters from the beneficiary's former employers do not provide the requisite 
information regarding the beneficiary's daily duties and the progressively responsible experience gained while 
working at the business; neither do the letters describe the beneficiary's peers, supervisors, or subordinates' 
credentials. Further, the record contains no evidence to indicate that the beneficiary's expertise has been 
recognized in one of the ways discussed above. Likewise, the training certificate submitted is insufficient to 
establish that the beneficiary's computer-related training is comparable to academic courses taken at a 
four-year university that are a realistic prerequisite to attaining a bachelor's degree in a specific specialty in 
computer science or a related field. The record does not contain sufficient information regarding the computer 
training to evaluate the training as more than vocational coursework that results in technical slull. Thus, the 
record is insufficient to establish that the beneficiary's training andlor work experience includes the theoretical 
and practical application of specialized knowledge required by a specialty occupation; that the beneficiary's 
experience was gained while working with peers, supervisors, or subordinates who have a degree or degree 
equivalent in a specialty occupation; or that the beneficiary's "expertise" in a specialty occupation has been 
recognized. 

Neither counsel nor the petitioner has submitted argument or documentation on appeal sufficient to overcome 
the director's decision on this issue. The petitioner has not established that the beneficiary has the requisite 
qualifications to perform the duties of a specialty occupation. For this additional reason, the petition will not 
be approved. 

Accordingly, the AAO shall not disturb the director's denial of the petition. 

3 Recognized authority means a person or organization with expertise in a particular field, special slulls or 
knowledge in that field, and the expertise to render the type of opinion requested. A recognized authority's 
opinion must state: (1) the writer's qualifications as an expert; (2) the writer's experience giving such opinion, 
citing specific instances where past opinions have been accepted as authoritative and by whom; (3) how the 
conclusions were reached; and (4) the basis for the conclusions supported by copies or citations of any research 
material used. 8 C.F.R. tj 214.2(h)(4)(i)(C)(ii). 
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Beyond the decision of the director, the petitioner has not demonstrated compliance with the terms and 
conditions of the labor condition application, in accordance with 8 C.F.R. 5 214.2@)(4)(iii)(B). As discussed 
above, the petitioner did not submit the requested evidence in response to the director's RFE pertaining to 
contracts, statements of work, work orders, andlor service agreements between the petitioner and its clients 
for whom the beneficiary would be performing services, along with any statements of work, work orders, or 
service agreements listing the location of the end-client business. While the petitioner states that it would be 
employing the beneficiary in-house, it further states that it has not yet assigned the beneficiary to a specific 
contract. As the beneficiary's ultimate worksite remains unclear, it has not been shown that the work would be 
covered by the location on the LCA. Again, going on record without supporting documentary evidence is not 
sufficient for purposes of meeting the burden of proof in these proceedings. Matter of Soffici, 22 I&N Dec. at 
165. 

An application or petition that fails to comply with the technical requirements of the law may be denied by 
the AAO even if the Service Center does not identify all of the grounds for denial in the initial decision. See 
Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001), affd. 345 F.3d 683 
(9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting that the AAO reviews 
appeals on a de novo basis). 

The petition will be denied and the appeal dismissed for the above stated reasons, with each considered as an 
independent and alternative basis for the decision. In visa petition proceedings, the burden of proving 
eligibility for the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. 5 1361. 
Here, that burden has not been met. 

ORDER: The appeal is dismissed. The petition is denied. 


