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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition and the
matter is now before the Administrative Appeals Office (AAO) on appeal. The director’s decision will
be withdrawn and the matter remanded to the director to reopen the matter and reject the petition
pursuant to 8 C.F.R. § 214.2(h)(8)(11)(D).

The petitioner is a manufacturing business that seeks to employ the beneficiary as a mechanical
engineer drafter. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant
worker in a specialty occupation pursuant to section 101(a)(15)(H)(1)(b) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b). The Form I-129, Petition for a
Nonimmigrant Worker, was filed on October 26, 2007.

On April 25, 2008, the director denied the petition, determining that U. S. Citizenship and
Immigration Services (USCIS) had received sufficient numbers of H-1B petitions to reach the
65,000 numerical limitation for fiscal year (FY) 2008 as of April 2, 2007 and had received sufficient
numbers of H-1B petitions to reach the additional 20,000 “US Master’s degree” numerical limitation
for FY 2008 as of May 1, 2007. The director denied the petition as “it has now come to the attention
of USCIS that your petition is subject to the numerical limitations for FY 2008.”

The issue in this matter is whether the petitioner requested an exemption for the beneficiary from the
numerical limitations set by the FY 2008 H-1B cap. In general, H-1B visas are numerically capped
by statute. Pursuant to section 214(g)(1)(A) of the Act., the total number of H-1B visas issued per
fiscal year may not exceed 65,000. On April 3, 2007, USCIS issued a notice that it had received
sufficient numbers of H-1B petitions to reach the H-1B cap for FYO0S8, which covers employment
dates starting on October 1, 2007 through September 30, 2008. The petitioner filed the instant Form
I-129 on October 26, 2007 and requested a starting employment date of December 1, 2007. Pursuant
to 8 C.F.R. § 214.2(h)(8)(11))(D), if the total numbers available in a fiscal year are used, new petitions
and the accompanying fee shall be rejected and returned with a notice that numbers are unavailable
for the particular nonimmigrant classification until the beginning of the next fiscal year.

Upon review of the Form [-129 H-1B Data Collection Supplement, Part C, Numerical Limitation
Exemption Information, the petitioner checked ‘“no” for each of the criterion listed for consideration
as exempt from the numerical limitations set for H-1B visas. Thus, the petitioner did not request
consideration for an exemption from the numerical limitations set for H-1B visas. For this reason,
the director’s decision must be withdrawn. The AAO remands the matter to the director to reopen
on service motion for the purposes of rejecting the petition pursuant to 8 C.F.R. § 214.2(h)(8)(i1)(D).

ORDER: The director’s April 25, 2008 decision is withdrawn. The matter is remanded for the
issuance of a service motion to reopen to reject the petition pursuant to 8 CF.R. §
214.2(h)(8)(11)(D).



