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DISCUSSION: The Director, Vermont Service Center, denied the nonimmigrant visa petition and the
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed. The petition will be denied.

On the Form 1-129, Petition for a Nonimmigrant Worker, the petitioner stated that it provided
therapy services; that it was established in 2003, that it employed 95 persons, and that its gross
annual income is $7,000,000 and its net annual income is $150,000. The petitioner seeks to employ
the beneficiary as a speech language pathologist from October 1, 2008 to September 12, 2011. The
petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)(H)(1)(b).

The AAO bases its decision upon its consideration of all of the evidence in the record of proceeding,
including: (1) the petitioner’s Form 1-129 filed April 1, 2008 and the supporting documentation filed
with it; (2) the director’s denial letter; and (3) the Form I-290B, counsel for the petitioner’s brief,
and documentation submitted on appeal.

On May 30, 2008, the director denied the petition, determining that the petitioner had not provided
evidence that the beneficiary was a licensed speech pathologist in New York or other evidence that
the beneficiary was immediately eligible to practice her profession in New York when the petition
was filed.

On appeal, counsel for the petitioner asserts that the beneficiary’s education, credentials, and
experience are “licensure qualifying in accordance with the New York State Education Law and
regulations.” Counsel provides evidence that the beneficiary took the Praxis Series Examination on
January 12, 2008 and passed and that the beneficiary’s nine months of supervised experience began
September 17, 2007 and was completed June 17, 2008. Counsel also provides evidence that the
beneficiary received her visa screen certificate from the International Commission on Healthcare
Professions, a division of CGFNS on March 27, 2008. Counsel also submits a copy of the
beneficiary’s license to practice as a speech — language pathologist issued July 10, 2008 in the State
of New York.

Counsel asserts that 8 C.F.R. § 214.2(h)(4)(v)(C) authorizes United States Citizenship and
Immigration Services (USCIS) to examine the nature of the duties and the level at which they are
performed and if the facts demonstrate that the alien under supervision could fully perform the duties
of the occupation, H classification may be granted.

The issue in this matter is whether the beneficiary is eligible to perform the duties of the proffered
position. The AAO observes that the director properly concluded that the petitioner must establish
eligibility at the time of filing the nonimmigrant visa petition. The regulation at 8 C.F.R.
§ 103.2(b)(1) reads:
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An applicant or petitioner must establish that he or she is eligible for the requested
benefit at the time of filing the application or petition. All required application or
petition forms must be properly completed and filed with any initial evidence
required by applicable regulations and/or the form's instructions. Any evidence
submitted in connection with the application or petition is incorporated into and
considered part of the relating application or petition.

The AAO also observes that the petitioner in this matter is offering the beneficiary the position of
speech language pathologist. The petitioner is not offering the beneficiary a position that is exempt
from the licensing due to the individual’s need for clinical or academic practice under the
supervision of a licensed speech-language pathologist or audiologist to complete the experience
requirement for a professional license.! The AAO notes specifically, that the petitioner in its March
31, 2008 letter in support of the petition stated: “[t]his letter is being submitted in support of the
above referenced petition by [the petitioner] to employ [the beneficiary], a citizen of India, as an
H-1B specialty worker in the professional, licensed occupation of Speech Language Pathologist,
commencing on October 1, 2008.” The petitioner further noted: “[o]ur therapists are Bachelor or
Master’s level professionals who present applicable licensure, certification and continuing education
credentials.” Further on appeal, counsel for the petitioner asserts that the beneficiary’s education,
credentials, and experience are “licensure qualifying in accordance with the New York State
Education Law and regulations.” Thus, when the petition was filed on April 1, 2008, the
beneficiary’s education, credentials, and experience were licensure qualifying, but the beneficiary
did not have a license for the position offered.

The USCIS regulation cited by counsel on appeal is not applicable to the matter at hand. As the
petitioner is not petitioning for a clinical fellowship position in the speech language pathology field,
but rather is petitioning for a licensed speech language pathologist position, the beneficiary must be
licensed when the petition is filed. In this matter, although the beneficiary eventually obtained
licensure on July 10, 2008, the beneficiary was not eligible to practice the position when the petition
was filed. United States Citizenship and Immigration Services (USCIS) cannot approve a petition
on facts not yet in existence and that may not come to fruition. An applicant or petitioner must
establish that he or she is eligible for the requested benefit at the time of filing the application or
petition. All required application or petition forms must be properly completed and filed with any
initial evidence required by applicable regulations and/or the form's instructions. Any evidence

' The AAO has reviewed the licensing requirements and exemptions from licensing requirements

set out in Article 159 — Speech-Language Pathology and Audiology of the New York State Statutes.
Section 8202 of Article 159 states: “Only a person licensed or otherwise authorized under this article
shall practice speech-language pathology or use the title of speech-language pathologist.” Section
8207 of Article 159 provides for exemptions to the licensing requirements indicating that Article 159
shall not be construed as prohibiting “[a]ny person from engaging in clinical or academic practice
under the supervision of a licensed speech-language pathologist or audiologist for such period of
time as may be necessary to complete an experience requirement for a professional license.”
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submitted in connection with the application or petition is incorporated into and considered part of
the relating application or petition. 8 C.F.R. § 103.2(b)(1)

Upon review of the evidence before the director and on appeal, the petitioner did not establish that
the beneficiary was eligible to practice the position of licensed speech language pathologist when the
petition was filed.

The petition will be denied and the appeal dismissed for the above stated reason. In visa petition
proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is dismissed. The petition is denied.



