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DISCUSSION: The director denied the nonimmigrant visa petition and the matter is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition
will be denied.

The petitioner is an educational institute that seeks to employ the beneficiary as an ESL
Instructor. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant
worker in a specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(1)(b).

The record of proceeding before the AAO contains (1) the Form I-129 and supporting
documentation; (2) the director’s request for additional evidence (RFE); (3) the petitioner’s response
to the RFE; (4) the director’s denial letter; and (5) the Form 1-290B and supporting documentation.
The AAO reviewed the record in its entirety before issuing its decision.

The director denied the petition on the ground that the petitioner had failed to establish that the
proposed position qualifies for classification as a specialty occupation.

Section 214(i)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1184(i)(1), defines
the term “specialty occupation” as an occupation that requires:

(A)  theoretical and practical application of a body of highly specialized
knowledge, and

(B) attainment of a bachelor’s or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United
States.

The term “specialty occupation” is further defined at 8 C.F.R. § 214.2(h)(4)(11) as:

[A]n occupation which requires theoretical and practical application of a body of
highly specialized knowledge in fields of human endeavor including, but not
limited to, architecture, engineering, mathematics, physical sciences, social
sciences, medicine and health, education, business specialties, accounting, law,
theology, and the arts, and which requires the attainment of a bachelor’s degree or
higher in a specific specialty, or its equivalent, as a minimum for entry into the
occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii))(A), to qualify as a specialty occupation, the position must
also meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;
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) The degree requirement is common to the industry in parallel positions
among similar organizations or, in the alternative, an employer may show
that its particular position is so complex or unique that it can be performed
only by an individual with a degree;

&) The employer normally requires a degree or its equivalent for the position; or

4 The nature of the specific duties is so specialized and complex that
knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(ii1)(A) must logically be read together
with section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), and 8 C.F.R. § 214.2(h)(4)(i)). In other
words, this regulatory language must be construed in harmony with the thrust of the related
provisions and with the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291
(1988) (holding that construction of language which takes into account the design of the statute
as a whole is preferred); see also COIT Independence Joint Venture v. Federal Sav. and Loan
Ins. Corp., 489 U.S. 561 (1989); Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the
criteria stated in 8 C.F.R. § 214.2(h)(4)(iii)(A) should logically be read as being necessary but
not necessarily sufficient to meet the statutory and regulatory definition of specialty occupation.
To otherwise interpret this section as stating the necessary and sufficient conditions for meeting
the definition of specialty occupation would result in particular positions meeting a condition
under 8 C.F.R. § 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v.
Meissner, 201 F.3d 384, 387 (5™ Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R.
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position
must meet, supplementing the statutory and regulatory definitions of specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(i1), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term “degree” in the
criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but
one in a specific specialty that is directly related to the proffered position. Applying this
standard, USCIS regularly approves H-1B petitions for qualified aliens who are to be employed
as engineers, computer scientists, certified public accountants, college professors, and other such
professions. These occupations all require a baccalaureate degree in the specific specialty as a
minimum for entry into the occupation and fairly represent the types of professions that Congress
contemplated when it created the H-1B visa category.

In determining whether a proposed position qualifies as a specialty occupation, USCIS looks
beyond the title of the position and determines, from a review of the duties of the position and
any supporting evidence, whether the position actually requires the theoretical and practical
application of a body of highly specialized knowledge, and the attainment of a baccalaureate
degree in a specific specialty, as the minimum for entry into the occupation as required by the
Act.
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The AAO tums to the criterion at 8 C.F.R. § 214.2(h)(4)(iii))(A)(3), which requires that the
petitioner demonstrate that it normally requires a degree or its equivalent for the position. To
determine a petitioner’s ability to meet the third criterion, the AAO normally reviews the
petitioner’s past employment practices, as well as the histories, including the names and dates of
employment, of those employees with degrees who previously held the position, and copies of
those employees’ diplomas.

In response to the director’s May 30, 2007 RFE, the petitioner submitted evidence of the
academic credentials of individuals currently employed in the position of ESL instructor. The
academic credentials evidence that the petitioner required its ESL employees to have a
bachelor’s degree or its equivalent in a specific specialty. A review of the petitioner’s specific
requirements for the credentials necessary in order to enter this field reveals that a baccalaureate
degree in a specific specialty is required. Accordingly, the proposed position does qualify as a
specialty occupation under 8 C.F.R. § 214.2(h)(4)(iii)(A)(3). The petitioner provided sufficient
evidence to show that the position is a specialty occupation position, and the AAO withdraws the
director’s denial.

However, the AAO cannot sustain the appeal because it is clear that the petitioner is subject to the
H-1B cap.

The 2008 fiscal-year cap for the issuance of H-1B visas, set by section 214(g)(1)(A) of the Act,
8 U.S.C. § 1184(g)(1)(A), was reached on April 3, 2007. Although the petitioner filed the Form
I-129 petition on May 18, 2007, after the cap was reached, the petition was accepted and
adjudicated. Pursuant to 8 C.F.R. § 214.2(h)(8)(ii)', the petition should have been rejected since
the H-1B cap was reached. However, the petition was accepted because the petitioner indicated
on the Form [-129 that it is an institution of higher education as defined in the Higher Education
Act of 1965, section 101(a), 20 U.S.C. § 1001(a), and thus exempt from the FYO0S8
H-1B cap pursuant to section 214(g)(5) of the Act.

For purposes of H-1B cap exemption for an institution of higher education, or a related or affiliated
nonprofit entity, the H-1B regulations adopt the definition of institution of higher education set
forth in section 101(a) of the Higher Education Act of 1965. Section 101(a) of the Higher
Education Act of 1965, (Pub. Law 89-329), 20 U.S.C. § 1001(a), defines an institution of higher
education as an educational institution in any state that:

(1) admits as regular students only persons having a certificate of graduation
from a school providing secondary education, or the recognized equivalent
of such a certificate;

"' 8§ CFR. § 214.2(h)(8)(11)(E) provides, in pertinent part:
If the total numbers available in a fiscal year are used, new petitions and the
accompanying fee shall be rejected and returned with a notice that numbers are
unavailable for the particular nonimmigrant classification until the beginning of the next
fiscal year.
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2 is legally authorized within such State to provide a program of education
beyond secondary education;

(3)  provides an educational program for which the institution awards a
bachelor’s degree or provides not less than a 2-year program that is
acceptable for full credit toward such a degree;

(4) is a public or other nonprofit institution; and

(5) is accredited by a nationally recognized accrediting agency or association,
or if not so accredited, is an institution that has been granted
preaccreditation status by such an agency or association that has been
recognized by the Secretary for the granting of preaccreditation status, and
the Secretary has determined that there is satisfactory assurance that the
institution will meet the accreditation standards of such an agency or
association within a reasonable time.

As stated in the Act at Section 101(a) of the Higher Education Act of 1965, (Pub. Law 89-329),
20 U.S.C. § 1001(a), an institution of higher education as an educational institution must be a
public or other nonprofit institution. In reviewing the record, the petitioner submitted Form
11208, Income Tax Return for an S Corporation, for 2006. The Form 11208 is a tax return for a
private entity. In addition, under the Schedule K-1 of the Form 11208, the petitioner indicated
that it is solely owned by one individual, Kwang S. Kim. Furthermore, the petitioner submitted a
document entitled, “Questions to Start Initial Application,” signed by the petitioner’s president,
which states that the petitioner is a for-profit institution. Thus, the petitioner does not qualify as
a nonprofit institution and thus, the record does not establish that the petitioner is an institution of
higher education within the meaning of section 214(g)(5)(A).

Similarly, the H-1B regulation at 8 C.F.R. § 214.2(h)(19)(iv) on fee exemption should be applied
to determine whether an entity is “nonprofit” for purposes of cap-exemption determinations:

Non-profit or tax exempt organizations. For purposes of paragraphs (h)(19)(i1)
(B) and (C) of this section, a nonprofit organization or entity is:

(A) Defined as a tax exempt organization under the Internal Revenue Code of
1986, section 501(c)(3), (c)(4) or (c)(6), 26 U.S.C. 501(c)(3), (c)(4) or
(c)(6), and

(B) Has been approved as a tax exempt organization for research or educational
purposes by the Internal Revenue Service.

The petitioner did not present any evidence to establish it is a non-profit or tax exempt
organization.




EAC 07 166 50128
Page 6

The petition does not qualify for an exemption from the H-1B cap under section 214(g)(7) of the
Act. While the AAO would normally remand a matter in which the sole basis for denial has
been overcome on appeal, as the petitioner in this matter is by its own admission ineligible, there
is no point in remanding the matter to the director for entry of a new decision, which for all
practical purposes would be identical to this decision. Accordingly, the petition must be and will
be denied because the H-1B cap for FY08 has been reached.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.




