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ON BEHALF OF PETITIONER:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or you have additional information that you wish to have
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. § 103.5 for
the specific requirements. All motions must be submitted to the office that originally decided your case by
filing a Form 1-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must be filed within 30
days of the decision that the motion secks to reconsider or reopen, as required by 8 C.F.R. § 103.5(a)(1)(1).
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DISCUSSION: The Director, California Service Center, denied the nonimmigrant visa petition and
the matter is now before the Administrative Appeals Office (AAQO) on appeal. The appeal will be
summarily dismissed. The petition will be denied.

On the Form 1-129, Petition for a Nonimmigrant Worker, the petitioner states that it operates an
assisted living facility for adults, that it was established in 2000, that it employs 8 personnel, and that
it has a gross annual income of $400,000. The petitioner states on the Form I-129 that it seeks to
employ the beneficiary as a restorative program development specialist. Accordingly, the petitioner
endeavors to classify the beneficiary as a nonimmigrant worker in a specialty occupation pursuant to
section 101(a)(15)(H)(1)(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.

§ 1101(a)(15)(H)(H)(D).

On September 4, 2008, the director denied the petition, determining that the petitioner failed to
establish that the proffered position is a specialty occupation.

Counsel submitted a timely Form [-290B, Notice of Appeal on October 6, 2008 and indicated that a
brief and/or additional evidence would be submitted to the AAO within 30 days. As of this date,
however, the AAO has not received any additional evidence into the record. Therefore, the record is
complete.

An officer to whom an appeal is taken shall summarily dismiss any appeal when the party concerned
fails to identify specifically any erroneous conclusion of law or statement of fact for the appeal.
8 C.F.R. § 103.3(a)(1)(v).

Counsel’s statement on the Form 1-290B reads:

The proffered position is a specialty occupation, within the definition provided by the
H1B regulations. The documents on record, as well as additional evidence, will confirm
the specialized nature of the proffered position. Moreover, the proffered position is not
a Restorative Programs Development Specialist. The position offered by the petitioner
is that of a Communications/Community Relations Specialist.

Counsel does not provide any further information or make any further statement addressing the
director’s decision. The AAO observes that the director identified the proffered position by the title
listed on the Form 1-129. Further, the director properly considered the duties of the position as set forth
by the petitioner. The AAO notes that to determine whether a particular job qualifies as a specialty
occupation, United States Citizenship and Immigration Services (USCIS) does not simply rely on a
position’s title. The specific duties of the proffered position, combined with the nature of the
petitioning entity’s business operations, are factors to be considered. USCIS must examine the
ultimate employment of the alien, and determine whether the position qualifies as a specialty
occupation. Cf. Defensor v. Meissner, 201 F. 3d 384 (5™ Cir. 2000). The critical element is not the
title of the position nor an employer’s self-imposed standards, but whether the position actually
requires the theoretical and practical application of a body of highly specialized knowledge, and the
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attainment of a baccalaureate or higher degree in the specific specialty as the minimum for entry into
the occupation, as required by the Act. In this matter, the director properly determined that the
petitioner had failed to establish this key element.

On appeal, neither counsel nor the petitioner specifies how the director made any erroneous conclusion
of law or statement of fact in denying the petition. As neither the petitioner nor counsel presents
additional evidence on appeal to overcome the decision of the director, the appeal will be summarily
dismissed in accordance with 8 C.F.R. § 103.3(a)(1)(v).

The burden of proof in this proceeding rests solely with the petitioner. Section 291 of the Act, 8 U.S.C.
§ 1361. The petitioner has not sustained that burden.

ORDER: The appeal is summarily dismissed. The petition is denied.



