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DISCUSSION: The director revoked approval of the nonimmigrant visa petition and the matter
is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
summarily dismissed.

The petitioner is a software development and consulting company that seeks to employ the
beneficiary as a programmer-analyst. The petitioner, therefore, endeavors to classify the
beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(H)(1}b) of the  Immigration and  Nationality @ Act (the  Act),
8 U.S.C. § 1101(a)(15)(H)(1)(b).

The director approved the petition on August 29, 2006. Upon interviewing the beneficiary in
connection with his visa application, the U.S. Consulate General in Chennai, India, returned the
petition to the director for further processing. The director issued a notice of intent to revoke
approval of the petition (NOIR) on November 5, 2007. The director’s NOIR notified the
petitioner of the concerns of the Consulate General and afforded the petitioner thirty-three days
during which to address such concerns.

The petitioner elected not to respond to the NOIR. As such, the director revoked the petition’s
approval on March 19, 2008.

The petitioner, through counsel, submitted a timely appeal on April 21, 2008. The petitioner
submits the Form [-290B, an appellate brief, and supporting documentation. In general, the
director's decision to revoke the approval of a petition will be affirmed, notwithstanding the
submission of evidence on appeal, where a petitioner fails to offer a timely explanation or
rebuttal to a properly issued notice of intent to revoke. See Matter of Arias, 19 I&N Dec. 568,
569 (BIA 1988). Thus, while the petitioner addresses the merits of the notice of intent to revoke
on appeal, no explanation has been offered for the petitioner's failure to address these issues in a
timely response to the director's notice.

If the petitioner had wanted the submitted information to be considered, it should have submitted
this letter in response to the director’s NOIR. Under the circumstances, the AAO need not and
does not consider the sufficiency of the evidence submitted on appeal.

The petitioner was put on notice of required evidence and given a reasonable opportunity to
provide 1t for the record before the director issued his decision. The petitioner failed to submit
the requested evidence and now submits it on appeal. However, the AAO will not consider this
evidence for any purpose. See Matter of Soriano, 19 1&N Dec. 764 (BIA 1988); Matter of
Obaigbena, 19 I&N Dec. 533 (BIA 1988). The appeal will be adjudicated based on the record of
proceeding before the director.
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An officer to whom an appeal is taken shall summarily dismiss any appeal when the party
concerned fails to identify specifically any erroneous conclusion of law or statement of fact for
the appeal. 8 C.F.R. § 103.3(a)(1)(v).

In the record of proceeding that existed before the director, the petitioner had failed to cite any
erroneous conclusion of law or statement of fact, so the appeal will be summarily dismissed in
accordance with 8 C.F.R. § 103.3(a)(1)(v).

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden.

ORDER: The director’s March 19, 2008 decision is affirmed. Approval of the petition is
revoked.



