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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The
petition will be denied.

The petitioner avers that it is an information technology (IT) consulting company.’ It seeks to employ
the beneficiary as an IT consultant and business systems analyst and, therefore, endeavors to classify the
beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section 101(a)(15)(H)(1)(b)
of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(H)(i)(b).

On March 10, 2008, the director denied the petition because the petitioner failed to establish that the
proffered position is a specialty occupation. The director also noted that it appeared from a review
of the evidence of record that the petitioner could not comply with the terms and conditions on the
Form I-129H because she found inconsistent information in the petitioner's income tax returns and
the petition. On appeal, counsel submits a brief and copies of documents already included in the
record.

The record includes: (1) the Form I-129 and supporting documentation; (2) the director's Notice of
Intent to Deny (NOID); (3) the petitioner's response to the director's NOID; (4) the director's denial
decision; and, (5) the Form I-290B, along with documentation submitted in support of the appeal.
The AAO reviewed the record in its entirety before issuing its decision.

As a preliminary issue, the AAO withdraws the director's finding on the petitioner's ability to
comply with the terms and conditions on the Form I-129H because of alleged inconsistencies
between the petitioner's tax returns and information on the petition. The AAO will not, however,
further address this issue. As shall be discussed in this decision, the AAO does, however, affirm the
director's finding that the proffered position is not a specialty occupation. Additionally, beyond the
director's decision, the AAO finds that the petition cannot be approved because no employer-
employee relationship exists between the petitioner and the beneficiary.

When filing the Form [-129 petition, the petitioner provided a non-technical description of the
offered position as "develop business models and risk-management models." In its letter of support,
the petitioner stated that the position is a specialty occupation "because it involves complex and
sophisticated duties in the areas of analysis, computer science, [and] mathematics . . . ." The
petitioner listed specific duties for the beneficiary that ranged from developing products and
programs for clients to creating training and presentation materials. The petitioner also submitted a
"Consulting Agreement" between it and a Russian company for the petitioner to provide certain
services such as consulting on Microsoft platforms.

The director found the initial evidence insufficient to establish eligibility for the benefit sought, and
issued a NOID on January 5, 2008. In the NOID, the director informed the petitioner that she did

' The AAO notes that the petitioner is a corporation with one shareholder, who is the beneficiary. The
beneficiary is also listed as the petitioner's president, secretary, and sole employee. The AAO shall discuss
this issue in more detail later in its decision.
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not consider the job to be a specialty occupation because the record did not contain information from
the petitioner's clients regarding the work that the beneficiary would perform for them.

In a response received on February 1, 2008, counsel submitted a letter and, among other documents,
relevant pages from the Department of Labor's Occupational Outlook Handbook (OOH). In a letter
accompanying the NOID response, counsel reiterated the initial job description and then called the
director's attention to certain tasks listed in that job description that exemplified specialty occupation
work. For example, counsel explained that one of the beneficiary's duties would be to "develop
highly secure software applications" which, according to counsel, could not be accomplished by
someone who did not possess a bachelor's degree. Counsel noted further that the proposed duties
combined the typical duties of a computer systems analyst and computer programmer. The
petitioner submitted copies of service provider agreements between the petitioner and two
companies - Card USA and Dreams of Babylon - to show that there would be sufficient work for the
beneficiary to perform during his tenure in H-1B status.

On March 10, 2008, the director denied the petition. The director declined to find that the proffered
position was a specialty occupation because the petitioner failed to present any evidence from its
clients that described the specific duties that the beneficiary would execute for the projects to which
he would be assigned.  Therefore, the director had no realistic job description to assess and,
therefore, she could not determine whether the proffered position could be considered a specialty
occupation.

On appeal, counsel submits a brief. Counsel again points to the evidence submitted in response to
the NOID concerning the position being a combination of a computer systems analyst and computer
programmer position, and states that the proffered position is therefore a specialty occupation
because "both positions . . . have an Education and Training Code 5. . .." Additionally, counsel and
the petitioner submit advertisements for the position of business systems analyst for other
organizations and states: "The duties of the positions described appear to be very similar in nature
and complexity to the position in this petition. The employers in all cases require a minimum of a
bachelor's degree to be qualified." Counsel's remaining assertions in his brief address the petitioner's
belief that the proffered position as well as its business operations are complex and they, therefore,
require the beneficiary to possess a bachelor's degree in order to successfully undertake and execute
the projects that the petitioner has acquired for the beneficiary. Counsel also does not agree with
the director that the case she cited in her decision, Defensor v. Meissner, 201 F.3d 384 (5th Cir.
2000), is applicable because the petitioner does not outsource its personnel to work at its client sites.

Section 214(1)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation" as an
occupation that requires:

(A) theoretical and practical application of a body of highly specialized knowledge,
and

(B)  afttainment of a bachelor's or higher degree in the specific specialty (or its
equivalent) as a minimum for entry into the occupation in the United States.
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The term "specialty occupation" is further defined at 8 C.F.R. § 214.2(h)(4)(ii) as:

An occupation which requires theoretical and practical application of a body of highly
specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and
health, education, business specialties, accounting, law, theology, and the arts, and
which requires the attainment of a bachelor's degree or higher in a specific specialty, or
its equivalent, as a minimum for entry into the occupation in the United States.

Thus, it is clear that Congress intended this visa classification only for aliens who are to be
employed in an occupation that requires the theoretical and practical application of a body of highly
specialized knowledge that is conveyed by at least a baccalaureate or higher degree in a specific
specialty.

Consistent with section 214(i)(1) of the Act, the regulation at 8 C.F.R. § 214.2(h)(4)(ii) states that a
specialty occupation means an occupation "which [1] requires theoretical and practical application of a
body of highly specialized knowledge in fields of human endeavor including, but not limited to,
architecture, engineering, mathematics, physical sciences, social sciences, medicine and health,
education, business specialties, accounting, law, theology, and the arts, and which [2] requires the
attainment of a bachelor's degree or higher in a specific specialty, or its equivalent, as a minimum for
entry into the occupation in the United States."

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must also
meet one of the following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum
requirement for entry into the particular position;

(2) The degree requirement is common to the industry in parallel positions among
similar organizations or, in the alternative, an employer may show that its
particular position is so complex or unique that it can be performed only by an
individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge
required to perform the duties is usually associated with the attainment of a
baccalaureate or higher degree.

As a threshold issue, it is noted that 8 C.F.R. § 214.2(h)(4)(iii)(A) must logically be read together with
section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), and 8 C.F.R. § 214.2(h)(4)(ii). In other words, this
regulatory language must be construed in harmony with the thrust of the related provisions and with
the statute as a whole. See K Mart Corp. v. Cartier Inc., 486 U.S. 281, 291 (1988) (holding that
construction of language which takes into account the design of the statute as a whole is preferred);
see also COIT Independence Joint Venture v. Federal Sav. and Loan Ins. Corp., 489 U.S. 561
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(1989); Matter of W-F-, 21 1&N Dec. 503 (BIA 1996). As such, the criteria stated in 8 C.F.R.
§ 214.2(h)(4)(iii)(A) should logically be read as being necessary but not necessarily sufficient to
meet the statutory and regulatory definition of specialty occupation. To otherwise interpret this
section as stating the necessary and sufficient conditions for meeting the definition of specialty
occupation would result in particular positions meeting a condition under 8 C.F.R.
§ 214.2(h)(4)(iii)(A) but not the statutory or regulatory definition. See Defensor v. Meissner, 201
F.3d 384, 387 (5™ Cir. 2000). To avoid this illogical and absurd result, 8 C.F.R,
§ 214.2(h)(4)(iii)(A) must therefore be read as stating additional requirements that a position must
meet, supplementing the statutory and regulatory definitions of specialty occupation.

Consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(i1), U.S.
Citizenship and Immigration Services (USCIS) consistently interprets the term "degree" in the criteria
at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a
specific specialty that is directly related to the proffered position. Applying this standard, USCIS
regularly approves H-1B petitions for qualified aliens who are to be employed as engineers,
computer scientists, certified public accountants, college professors, and other such professions.
These occupations all require a baccalaureate degree in the specific specialty as a minimum for entry
into the occupation and fairly represent the types of professions that Congress contemplated when it
created the H-1B visa category. To determine whether a particular job qualifies as a specialty
occupation, USCIS does not simply rely on a position's title. The specific duties of the proffered
position, combined with the nature of the petitioning entity's business operations, are factors to be
considered. USCIS must examine the ultimate employment of the alien, to determine whether the
position qualifies as a specialty occupation. Defensor v. Meissner, 201 F. 3d 384.

The AAO observes that the job responsibilities listed by the petitioner encompass a variety of tasks,
several of which concern supervising or leading a team of others. For example, the petitioner states
that the beneficiary will "head the team of developers" and "act as a Business Systems liaison
between key functional areas and Information Systems." The AAO also observes, however, that the
beneficiary is the petitioner's sole employee and shareholder, as well as the petitioner's president and
secretary. Given the petitioner's organizational structure, it is unclear how the beneficiary could
manage a team of developers if no other employees exist, or perform any liaison functions when
there is no complexity to the petitioner's organizational structure.

Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of the
reliability and sufficiency of the remaining evidence offered in support of the visa petition. Matter
of Ho, 19 1&N Dec. 582, 591 (BIA 1988). Without a credible job description, the AAO cannot
conclude that the beneficiary's position would require the attainment of a bachelor's degree in a
specific specialty. Accordingly, the petition may not be approved.”

? The AAO notes that counsel has maintained throughout the record that the proffered position requires a
degree; however, he has not stated that the degree must be in a specific discipline. As stated earlier in this
decision, consonant with section 214(i)(1) of the Act and the regulation at 8 C.F.R. § 214.2(h)(4)(ii), USCIS
consistently interprets the term "degree" in the criteria at 8 C.F.R. § 214.2(h)(4)(iii)(A) to mean not just any
baccalaureate or higher degree, but one in a specific specialty that is directly related to the proffered position.
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Lastly, while not addressed in the director's decision, it appears more likely than not that the
beneficiary will not be an "employee" of the United States operation by virtue of the beneficiary's
claimed ownership of the U.S. petitioner. According to the evidence in the record, the petitioner is a
corporation that is solely owned, controlled, and operated by the beneficiary. The beneficiary owns
100 percent of the petitioner's issued stock and is the president and secretary of the corporation.

Although "United States employer" is defined in the regulations at 8 C.F.R. § 214.2(h)(4)(ii), it is noted
that the terms "employee," "employed," "employment," and "employer-employee relationship” are not
defined for purposes of the H-1B visa classification even though these terms are used repeatedly in both
the Act and the regulations. Section 101(a)(15)(H)(i)(b) of the Act indicates that an alien coming to
the United States to perform services in a specialty occupation will have an "intending employer"
who will file a labor condition application with the Secretary of Labor pursuant to section 212(n)(1)
of the Act, 8 U.S.C. § 1182(n)(1). The intending employer is described as offering full-time or part-
time "employment" to the H-1B "employee." Sections 212(n)(1)(A)(1) and 212(n)(2)(C)(vii) of the
Act, 8 U.S.C. §§ 1182(n)(1)(A)(1) and 1182(n)(2)(C)(vii). Further, the regulations indicate that
"United States employers" must file Form I-129 in order to classify aliens as H-1B temporary
"employees." 8 C.F.R. §§ 214.2(h)(1) and 214.2(h)(2)(1)(A).. Finally, the definition of "United
States employer" indicates in its second prong that the petitioner must have an "employer-employee
relationship" with the "employees under this part," i.e., the H-1B beneficiary, and that this
relationship be evidenced by the employer's ability to "hire, pay, fire, supervise, or otherwise control
the work of any such employee." 8 C.F.R. § 214.2(h)(4)(ii) (defining the term "United States
employer").

Neither the legacy Immigration and Naturalization Service (INS) nor USCIS defined the terms
"employee," "employed," "employment," or "employer-employee relationship" by regulation for
purposes of the H-1B visa classification, even though the regulation describes H-1B beneficiaries as
being "employees" who must have an "employer-employee relationship" with a "United States
employer." Therefore, for purposes of the H-1B visa classification, these terms are undefined.

The Supreme Court of the United States has determined that where a federal statute fails to clearly
define the term "employee," courts should conclude "that Congress intended to describe the
conventional master-servant relationship as understood by common-law agency doctrine.”
Nationwide Mutual Ins. Co. v. Darden, 503 U.S. 318, 322-323 (1992) (hereinafter "Darden™)
(quoting Community for Creative Non-Violence v. Reid, 490 U.S. 730 (1989)). That definition is as
follows:

* Under 8 C.F.R. §§ 214.2(h)(2)(i)(F), it is possible for an "agent" who will not be the actual "employer" of a
beneficiary to file an H petition on behalf of the actual employer and the alien. While an employment agency
may petition for the H-1B visa, the ultimate end-user of the alien’s services is the "true employer" for H-1B
visa purposes, since the end-user will "hire, pay, fire, supervise, or otherwise control the work" of the
beneficiary "at the root level." Defensor v. Meissner, 201 F.3d 384, 387-8 (5th Cir. 2000). Accordingly,
despite the intermediary position of the employment agency, the ultimate employer must still satisfy the

requirements of the statute and regulations: "To interpret the regulations any other way would lead to an
absurd result." Id. at 388.
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In determining whether a hired party is an employee under the general common law of
agency, we consider the hiring party's right to control the manner and means by which
the product is accomplished. Among the other factors relevant to this inquiry are the
skill required; the source of the instrumentalities and tools; the location of the work; the
duration of the relationship between the parties; whether the hiring party has the right to
assign additional projects to the hired party; the extent of the hired party's discretion over
when and how long to work; the method of payment; the hired party's role in hiring and
paying assistants; whether the work is part of the regular business of the hiring party;
whether the hiring party is in business; the provision of employee benefits; and the tax
treatment of the hired party.

Darden, 503 U.S. at 323-324; see also Restatement (Second) of Agency § 220(2) (1958); Clackamas
Gastroenterology Associates, P.C. v. Wells, 538 U.S. 440 (2003) (hereinafter "Clackamas"). As the
common-law test contains "no shorthand formula or magic phrase that can be applied to find the
answer, . . . all of the incidents of the relationship must be assessed and weighed with no one factor
being decisive." Darden, 503 U.S. at 324 (quoting NLRB v. United Ins. Co. of America, 390 U.S.
254, 258 (1968).

Within the context of H-1B nonimmigrant petitions, when an alien beneficiary is also a partner,
officer, member of a board of directors, or a major shareholder, the beneficiary may only be defined
as an "employee" having an "employer-employee relationship" with a "United States employer" if he
or she is subject to the organization's "control." 8 C.F.R. § 214.2(h)(4)(ii)(2). The Supreme Court
decision in Clackamas specifically addressed whether a shareholder-director is an employee and
stated that six factors are relevant to the inquiry. 538 U.S. at 449-450. According to Clackamas, the
factors to be addressed in determining whether a worker, who is also an owner of the organization, is
an employee include:

° Whether the organization can hire or fire the individual or set the rules and
regulations of the individual's work.

J Whether and, if so, to what extent the organization supervises the individual's
work.

° Whether the individual reports to someone higher in the organization.

] Whether and, if so, to what extent the individual is able to influence the
organization.

° Whether the parties intended that the individual be an employee, as expressed

in written agreements or contracts.

. Whether the individual shares in the profits, losses, and liabilities of the
organization.
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Clackamas, 538 U.S. at 449-450; see also EEOC New Compliance Manual at § 2-I1I(A)(1)(d).

Applying the Darden and Clackamas tests to this matter, the petitioner has not established that it will
be a "United States employer" having an "employer-employee relationship” with the beneficiary as
an H-1B temporary "employee."” According to its incorporation and tax documents, the petitioner is
a corporation that is solely owned, controlled, and operated by the beneficiary. The beneficiary
owns 100 percent of the petitioner's issued stock and is the president and secretary of the
corporation. The petitioner did not submit an employment contract or any other document
describing the beneficiary's claimed employment relationship with the petitioner. In view of the
above, it appears that the beneficiary will be a proprietor of this business and will not be an
"employee" having an "employer-employee relationship" with a "United States employer." It has
not been established that the beneficiary will be "controlled" by the petitioner or that the
beneficiary's employment could be terminated. To the contrary, the beneficiary is the petitioner for
all practical purposes. He will control the organization; he cannot be fired; he will report to no one;
he will set the rules governing his work; and he will share in all profits and losses. Therefore, based
on the tests outlined above, the petitioner has not established that it will be a "United States
employer" having an "employer-employee relationship" with the beneficiary as an H-1B temporary
"employee." 8 C.F.R. § 214.2(h)(4)(ii).

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in the
initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D.
Cal. 2001), aff'd, 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir.
1989)(noting that the AAO reviews appeals on a de novo basis). Therefore, based on the additional
grounds of ineligibility discussed above, this petition cannot be approved.

Pursuant to section 291 of the Immigration and Nationality Act, 8 U.S.C. § 1361, the burden of proof
is upon the petitioner to establish eligibility for the benefit it is seeking. Here, the petitioner has not
met its burden. Accordingly, the AAO affirms the director's decision to deny the petition and dismisses
the appeal.

ORDER: The appeal is dismissed. The petition is denied.



