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DISCUSSION: The service center director denied the nonimmigrant visa petition and the matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be rejected.

The petitioner avers that it supplies software development and programming services, was established
in 2006, and currently has four employees. It seeks permission to employ the beneficiary as a software
developer and, therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a specialty
occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)H)(i)Db).

The director denied the petition because the proffered position is not a specialty occupation. On
January 11, 2008, an attorney filed a Form [-290B to appeal the director’s adverse decision.
Attached to the Form [-290B was a brief and a letter from the petitioner. The attorney did not
however, attach a Form G-28, Notice of Entry of Appearance as Attorney or Representative, along
with the appeal filing, and there was no Form G-28 already included in the record.

On September 24, 2009, the AAO sent a facsimile to the attorney requesting that he submit a
properly executed Form G-28 within seven days. On October 2, 2009, the AAO received a facsimile
from the attorney that included a Form G-28. This Form G-28 was not signed by either the attorney
or the petitioner.

The regulation at 8 C.F.R. § 292.4(a) governs appearances by attorney or representatives. It states,
in pertinent part: “A notice of appearance entered in application or petition proceedings must be
signed by the applicant or petitioner to authorize representation in order for the appearance to be
recognized by the Service.” Here, the petitioner has not signed the Form G-28 and it is, therefore,
not properly executed. An appeal that is filed without a properly executed Form G-28 is considered
an improperly filed appeal and it must be rejected. 8 C.F.R § 103.3(a)2)(V)(A)(2)().!

Pursuant to section 291 of the Immigration and Nationality Act, 8 U.S.C. § 1361, the burden of proof
is upon the petitioner to establish eligibility for the benefit it is seeking. Here, the petitioner has not

met its burden. Accordingly, the AAO rejects the appeal.

ORDER: The appeal is rejected.

" The AAO also notes the regulation at 8 C.F.R. § 103.3(a) }2)(v)(A)2)(iii), which provides that an appeal may be
considered properly filed as of its original filing date only if the attorney or representative submits a properly executed
Form G-28 entitling that person to file the appeal.



