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DISCUSSION: The Director of the California Service Center denied the nonimmigrant visa
petition, and the matter is now before the Administrative Appeals Office (AAQO) on appeal. The
AAO will dismiss the appeal since it is moot.

The petitioner is engaged in software reliability engineering. It seeks to continue to employ the
beneficiary as a reliability engineer. The petitioner, therefore, endeavors to classify the
beneficiary as a nonimmigrant worker in a specialty occupation pursuant to section
101(a)(15)(H)(1)}(b) of the Immigration and Nationality Act (the Act), 8 U.S.C.

§ 1101(a)(15)(H)(i)(b).

The director denied the petition because the petitioner failed to establish that: (1) it meets the
regulatory definition of an intending United States employer as defined at 8 C.F.R. §
214.2(h)(4)(ii); (2) it meets the definition of "agent" at 8 C.F.R. § 214.2(h)Q)(1)(F); (3) it
submitted a valid labor condition application (LCA) for all locations; or (4) the proffered
position is a specialty occupation.

On appeal, counsel for the petitioner submits a brief. On appeal, counsel for the petitioner states
the following:

We respectfully request you do not take action on this case since the petitioner,
[the petitioner], no longer wishes to hire the beneficiary. The reason for this
change in mind is not because [the petitioner] agrees with the decision but rather
because as the approval process dragged on for months beyond the expiration of
the original H-1B, the beneficiary, because of the looming uncertainty of his
future, became increasingly agitated, stressed and annoyed and these traits started
to show up on the quality of his work. This appeal is filed as a matter of principle
and to ensure that any future H-1B applications by petitioner do not receive
similar decisions based on erroneous contentions.

Section 101(a)(15)(H)(1)(b) of the Act, 8 U.S.C. § 1101(a)(15)(H)(i)(b), defines H-1B
nonimmigrants as an alien:

(i) who is coming temporarily to the United States to perform services . . . in a
specialty occupation described in section 1184(i)(1) . . ., who meets the
requirements of the occupation specified in section 1184(i}(2) . . ., and with
respect to whom the Secretary of Labor determines . . . that the intending
employer has filed with the Secretary an application under 1182(n)(1).

"United States employer" is defined in the Code of Federal Regulations at 8 C.FR. §
214.2(h)(4)(i1) as follows:

United States employer means a person, firm, corporation, contractor, or other
association, or organization in the United States which:
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(1) Engages a person to work within the United States;

(2) Has an employer-employee relationship with respect to employees
under this part, as indicated by the fact that it may hire, pay, fire,
supervise, or otherwise control the work of any such employee;
and

3) Has an Internal Revenue Service Tax identification number.

On appeal, counsel states that the beneficiary "no longer wishes to hire the beneficiary."
Therefore, the petition is moot since the beneficiary will not "perform services in a specialty
occupation." In addition, in reviewing the definition of a "United States employer" in the
regulations, the employer must "engage a person to work within the United States," and have an
"employer-employee relationship." Thus, since the petitioner no longer wishes to employ the
beneficiary, the petitioner does not qualify as an employer as defined in the regulations and may
no longer sponsor the beneficiary for H-1B classification.

The petitioner has not established that the proposed position qualifies as a specialty occupation
under any of the criteria at 8 C.F.R. § 214.2(h)(4)(A)(iii) or that the beneficiary would be coming
temporarily to the United States to perform the duties of a specialty occupation pursuant to 8
C.F.R. § 214.2(h)()(B)(1).

In visa petition proceedings, the burden is on the petitioner to establish eligibility for the benefit
sought. See Matter of Brantigan, 11 I&N Dec. 493 (BIA 1966). The petitioner must prove by a
preponderance of evidence that the beneficiary is fully qualified for the benefit sought. Matter of
Martinez, 21 1&N Dec. 1035, 1036 (BIA 1997); Matter of E-M-, 20 I&N Dec. 77, 79-80 (Comm.
1989); Matter of Soo Hoo, 11 1&N Dec. 151 (BIA 1965). Here, that burden has not been met.

ORDER: The appeal is dismissed as moot. The petition is denied.



