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DISCUSSION: The director of the service center denied the nonimmigrant visa petition and the matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. The petition will be
denied.

The petitioner is an importer and wholesaler of hardware products that seeks to employ the beneficiary as an
accountant. The petitioner, therefore, endeavors to classify the beneficiary as a nonimmigrant worker in a
specialty occupation pursuant to section 101(a)(15)(H)(i)(b) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)(H)(1)(b).

The director denied the petition because the proffered position is not a specialty occupation. On appeal,
counsel states that the proffered position is a specialty occupation.

Section 214(i)(1) of the Act, 8 U.S.C. § 1184(i)(1), defines the term "specialty occupation” as an occupation
that requires:

(A) theoretical and practical application of a body of highly specialized knowledge, and

B) attainment of a bachelor’s or higher degree in the specific specialty (or its equivalent)
as a minimum for entry into the occupation in the United States.

Pursuant to 8 C.F.R. § 214.2(h)(4)(iii)(A), to qualify as a specialty occupation, the position must meet one of the
following criteria:

(1) A baccalaureate or higher degree or its equivalent is normally the minimum requirement
for entry into the particular position;

2) The degree requirement is common to the industry in parallel positions among similar
organizations or, in the alternative, an employer may show that its particular position is
so complex or unique that it can be performed only by an individual with a degree;

(3) The employer normally requires a degree or its equivalent for the position; or

(4) The nature of the specific duties is so specialized and complex that knowledge required
to perform the duties is usually associated with the attainment of a baccalaureate or
higher degree.

Citizenship and Immigration Services (CIS) interprets the term “degree” in the criteria at 8 C.F.R.
§ 214.2(h)(4)(iii)(A) to mean not just any baccalaureate or higher degree, but one in a specific specialty that is
directly related to the proffered position.

The record of proceeding before the AAO contains: (1) Form I-129 and supporting documentation; (2) the
director’s request for additional evidence; (3) the petitioner’s response to the director’s request; (4) the
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director’s denial letter; and (5) Form I-290B and supporting documentation. The AAO reviewed the record in
its entirety before issuing its decision.

The petitioner is seeking the beneficiary’s services as an accountant. Evidence of the beneficiary’s duties
includes: the Form I-129; the attachments accompanying the Form I-129; the company support letter; and the
petitioner’s response to the director’s request for evidence. According to this evidence, the beneficiary would
perform duties that entail analyzing and interpreting financial information; advising the company of tax
advantages of business decisions; preparing and analyzing financial planning, budgeting, and asset and cost
management; reviewing the company’s operations; evaluating the efficiency, effectiveness, and compliance
with company policies and procedures, and government laws and regulations; consulting and advising on
matters such as compensation or employee health care benefits; examining financial statements of clients;
designing accounting and data processing systems; using the computer to summarize transactions and record
data for financial analysis; reconciling with banks; and discussing with the certified public accountant the
company’s financial matters. The petitioner stated that a candidate must possess a bachelor’s degree in
accounting or finance.

The director determined that the proffered position was not a specialty occupation. Referring to the
Department of Labor’s (DOL) Occupational Outlook Handbook (the Handbook), the director stated that most
of beneficiary’s duties are performed by bookkeeping and accounting clerks, occupations that do not require a
bachelor’s degree.

On appeal, counsel states that the proposed position is a specialty occupation because its duties resemble

_those of an accountant as described in the Handbook. Counsel contends that the petitioner uses the services
of a certified public accountant as a consultant to help with financial matters; however, the consultant does
not perform daily, complex duties as an employee. Counsel states that the submitted job announcements
show that the proposed position requires a degree, and contends that a bachelor’s degree is the usual
requirement in the industry.

Upon review of the record, the petitioner has established none of the four criteria outlined in 8 C.F.R.
§ 214.2(h)(4)(iii)(A). Therefore, the proffered position is not a specialty occupation.

The AAO first considers the criteria at 8 C.F.R. §§ 214.2(h)(4)(iii)(A)(/) and (2): a baccalaureate or higher
degree or its equivalent is the normal minimum requirement for entry into the particular position; a degree
requirement is common to the industry in parallel positions among similar organizations; or a particular
position is so complex or unique that it can be performed only by an individual with a degree. Factors often
considered by CIS when determining these criteria include: whether the Handbook reports that the industry
requires a degree; whether the industry’s professional association has made a degree a minimum entry
requirement; and whether letters or affidavits from firms or individuals in the industry attest that such firms
"routinely employ and recruit only degreed individuals." See Shanti, Inc. v. Reno, 36 F. Supp. 2d 1151, 1165
(D.Min. 1999)(quoting Hird/Blaker Corp. v. Slattery, 764 F. Supp. 872, 1102 (S.D.N.Y. 1991)).
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In determining whether a position qualifies as a specialty occupation, CIS looks beyond the title of the
position and determines, from a review of the duties of the position and any supporting evidence, whether the
position actually requires the theoretical and practical application of a body of highly specialized knowledge,
and the attainment of a baccalaureate degree in a specific specialty as the minimum for entry into the
occupation as required by the Act. The Handbook provides a comprehensive description of the nature of a
particular occupation and the education, training, and experience normally required to enter into and advance
within the occupation.

A review of the Handbook reveals that specific job duties vary widely among the four major fields of
accounting: public, management, government, and internal. The closest category to the proffered position is
the management accountant. In the Handbook, management accountants — also called cost, managerial,
industrial, corporate, or private accountants — record and analyze the financial information of the companies
for which they work. Other responsibilities include budgeting, performance evaluation, and cost and asset
management. Usually, management accountants are part of executive teams involved in strategic planning or
new-product development. They analyze and interpret the financial information that corporate executives
need to make sound business decisions. They also prepare financial reports for nonmanagement groups,
including stockholders, creditors, regulatory agencies, and tax authorities. Within accounting departments,
they may work in various areas, including financial analysis, planning and budgeting, and cost accounting.

Some of the duties described in the Handbook do not apply to the proffered position. According to the
Handbook, accountants prepare financial reports for nonmanagement groups, including stockholders,
creditors, regulatory agencies, and tax authorities, and usually, they are part of executive teams. The
beneficiary will not be part of an executive team. Nor will the beneficiary prepare financial reports for
nonmanagement groups such as stockholders, creditors, regulatory agencies, and tax authorities; or be
involved in performance evaluation. Given this significant dissimilarity, the scope and complexity of the
beneficiary’s duties and responsibilities do not rise to the level of an accountant. Consequently, a bachelor’s
degree in accounting or a related field — which the DOL states is required for a management accountant —
would not be required for the proffered position.

The AAO notes that the petitioner never described the beneficiary’s day-to-day duties and the percentage of
time that will be spent performing each duty. Furthermore, some of the beneficiary’s duties are vague and
lack specificity. For example, the beneficiary will “review the company’s operations,” “examine and evaluate
the financial and information systems,” “design accounting and data processing systems,” and will “discuss
with [the] CPA regarding [the] company’s financial matters.” No detail is given about these duties. Given
the shortcomings of the job description, the AAO cannot conclude that the actual duties of the proffered
position resemble those performed by an accountant as described in the Handbook.

The evidentiary record fails to establish the second criterion - that a specific degree requirement is common to
the industry in parallel positions among similar organizations or that the particular position is so complex or
unique that it can be performed only by an individual with a degree. None of the postings from The Los
Angeles Daily News described the nature of the companies seeking candidates. As such, the AAO cannot
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determine whether the organizations are similar in size and scope to the petitioning entity, a small importer
and wholesaler of hardware products.

Because the proffered position is newly created, the petitioner cannot establish that it normally requires a degree
or its equivalent for the position. 8 C.F.R. § 214.2(h)(4)(ii1)(A)(3). The petitioner’s job announcement in the
Chinese Daily News and its internal job announcement simply show that it required a specific bachelor’s
degree for the proffered position. However, this is insufficient to establish that the petitioner has a past
practice of normally requiring a degree or its equivalent for the proposed position.

There is insufficient evidence in the record to satisfy the fourth criterion at 8 C.F.R. § 214.2(h)(4)(iii)}(A)
which requires that the petitioner establish that the nature of the specific duties is so specialized and complex
that the knowledge required to perform the duties is usually associated with the attainment of a baccalaureate
or higher degree. The duties of the proffered position do not rise to the level of those performed by an
accountant as described in the Handbook. Furthermore, given the vagueness and lack of specificity in the
petitioner’s job description, the AAO cannot determine whether the nature of some of the beneficiary’s duties
is so specialized and complex that the knowledge required to perform the duties is usually associated with the
attainment of a baccalaureate or higher degree. Consequently, the petitioner fails to establish the fourth
criterion at 8 C.F.R. § 214.2(h)(4)(iii))(A).

As related in the discussion above, the petitioner has failed to establish that the proffered position is a
specialty occupation. Accordingly, the AAO shall not disturb the director’s denial of the petition.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not sustained that burden.

ORDER: The appeal is dismissed. The petition is denied.



