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If you believe the law was inappropriately applied by us in reaching our decision, or you have additional
information that you wish to have considered, you may file a motion to reconsider or a motion to reopen.
The specific requirements for filing such a request can be found at 8 C.F.R. § 103.5. All motions must be
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DISCUSSION: The Director, California Service Center, denied the employment-based
nonimmigrant visa petition. The matter is now before the Administrative Appeals Office (AAO) on
appeal. The appeal will be dismissed.

The petitioner is a church. It seeks to extend the beneficiary’s status as a nonimmigrant religious
worker under section 101(a)(15)(R)(1) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)(R)(1), to perform services as a minister. The director determined that the
petitioner had not established how it intends to compensate the beneficiary.

On appeal, counsel asserts that the director failed to consider the totality of the evidence provided.
The petitioner submits additional documentation in support of the appeal.

Section 101(a)(15)(R) of the Act pertains to an alien who:

(i) for the 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonprofit, religious
organization in the United States; and

(ii) seeks to enter the United States for a period not to exceed 5 years to perform the
work described in subclause (1), (I1), or (1IT) of paragraph (27)(C)(ii).

Section 101(a)(27)(C)(ii) of the Act, 8 U.S.C. § 1101(a)(27)(C)ii), pertains to a nonimmigrant
who seeks to enter the United States:

(D) solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(II) . . . in order to work for the organization at the request of the organization in a
professional capacity in a religious vocation or occupation, or

(III) . . . in order to work for the organization (or for a bona fide organization
which is affiliated with the religious denomination and is exempt from taxation as
an organization described in section 501(c)(3) of the Internal Revenue Code of
1986) at the request of the organization in a religious vocation or occupation.

The issue presented is whether the petitioner has established how it intends to compensate the
beneficiary.

The regulation at 8 C.F.R. § 214.2(r)(11) provides:

Evidence relating to compensation. Initial evidence must state how the petitioner
intends to compensate the alien, including specific monetary or in-kind
compensation, or whether the alien intends to be self-supporting. In either case,
the petitioner must submit verifiable evidence explaining how the petitioner will
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compensate the alien or how the alien will be self-supporting. Compensation may
include:

() Salaried or non-salaried compensation. Evidence of compensation may
include past evidence of compensation for similar positions; budgets
showing monies set aside for salaries, leases, etc.; verifiable
documentation that room and board will be provided; or other evidence
acceptable to USCIS. IRS documentation, such as IRS Form W-2 or
certified tax returns, must be submitted, if available. If IRS documentation
is unavailable, the petitioner must submit an explanation for the absence of
IRS documentation, along with comparable, verifiable documentation.

(ii) Self support.

(A) If the alien will be self-supporting, the petitioner must submit
documentation establishing that the position the alien will hold is
part of an established program for temporary, uncompensated
missionary work, which is part of a broader international program
of missionary work sponsored by the denomination.

(B) An established program for temporary, uncompensated work is
defined to be a missionary program in which:

(1) Foreign  workers, = whether = compensated or
uncompensated, have previously participated in R-1
status;

(2) Missionary workers are traditionally uncompensated;

(3) The organization provides formal training for
missionaries; and

(4) Participation in such missionary work is an established
element of religious development in that denomination.

N

(C) The petitioner must submit evidence demonstrating:

(1) That the organization has an established program for
temporary, uncompensated missionary work;

(2) That the denomination maintains missionary programs
both in the United States and abroad;

(3) The religious worker's acceptance into the missionary
program;

(4) The religious duties and responsibilities associated with
the traditionally uncompensated missionary work; and

(5) Copies of the alien's bank records, budgets
documenting the sources of self-support (including
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personal or family savings, room and board with host
families in the United States, donations from the
denomination's churches), or other verifiable evidence
acceptable to USCIS.

In its November 19, 2008 letter submitted in support of the petition, the petitioner stated that the
beneficiary would receive compensation valued at $20,000 to include a $10,000 annual salary,
$5,000 annual housing allowance, and $5,000 annual transportation allowance. The petitioner
submitted no documentation to establish how it intended to provide the beneficiary with this
compensation.

In response to the director’s request for evidence (RFE) dated February 5, 2009, the petitioner
stated in a March 3, 2009 letter:

Due to the lean resources and other pressing needs of the church, we have so far
been unable to pay [the beneficiary]. However, he has been adequately supported

by his grown-up children and from the resources he himself has . . .. When the
financial situation of the church improves, we hope to support [the beneficiary]
financially.

The petitioner submitted a copy of the beneficiary’s bank statement from | NN accessed
through the Internet on March 12, 2009 that reflects a balance of | IIIIIEIEE The petitioner
did not provide an exchange amount in U.S. dollars. The petitioner also submitted letters from
the beneficiary’s three children, each of whom certified that they would provide monthly support
to their father.

The director determined that the petitioner had failed to establish how it intended to compensate
the beneficiary and failed to establish that the proffered position was part of an established
program for temporary, uncompensated missionary work.

On appeal, the petitioner states that missionary work is one of their key programs and that it has
established missions in various parts of the world. The petitioner alleges that the proffered
position “is missionary work and [a] self-supporting one.”

We reject the petitioner’s argument. First, we note that the petitioner clearly stated in its letter of
November 2008 that it would continue to provide the beneficiary with compensation totaling
$20,000. Additionally, the petitioner alleged that when its financial situation improved, it hoped
to provide financial support to the beneficiary. These statements contradict the petitioner’s
statement on appeal that the position is self-supporting.

The petitioner’s assertion that the position is self-supporting and its claim that it would begin to
support the beneficiary financially as its fiscal situation improved changes the terms of the
proffered position as outlined in its November 2008 letter and therefore the basis on which it
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initially sought approval. The petitioner must establish eligibility at the time of filing the
nonimmigrant visa petition. A visa petition may not be approved at a future date after the
petitioner or beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire
Corp., 17 1&N Dec. 248 (Reg. Comm. 1978).

Finally, the regulation at 8 C.F.R. § 214.2(r)(11)(ii) provides that if the position is self-
supporting, the petitioner must submit documentation establishing that the position is part of an
established program for temporary, uncompensated missionary work, which is part of a broader
international program of missionary work sponsored by the denomination. Although the
petitioner states that missionary work is one of their key programs, it failed to provide all of the
documentation outlined in the regulation cited immediately above, particularly subsections (B)
and (C).

The petitioner has therefore failed to provide evidence of compensation as required by the
regulation at 8 C.F.R. § 214.2(r)(11) in that it failed to establish how it intends to compensate the
beneficiary and failed to establish that the proffered posmon is part of an established program for
temporary, uncompensated missionary work.

Beyond the decision of the director, the petitioner has failed to meet the requirements of the
regulation at 8 C.F.R. § 214.2(r)(8), which requires the petitioner to submit a detailed attestation
with details regarding the petitioner, the beneficiary, the job offer, and other aspects of the petition.
The record contains no such attestation.

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for denial in
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043
(E.D. Cal. 2001), aff'd, 345 F.3d 683 (9™ Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis).

The petition will be denied for the above stated reasons, with each considered as an independent
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
Here, that burden has not been met. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.




