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DISCUSSION: The Director, California Service Center, denied the employment-based nonimmigrant
visa petition. The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO
will reject the appeal.

The petitioner is a Baptist church. It seeks to extend the beneficiary’s status as a nonimmigrant
religious worker under section 101(a)(15)(R)(1) of the Immigration and Nationality Act (the Act),
8 U.S.C. § 1101(a)(15)(R)(1), to perform services as a music director. The director determined that the
petitioner lacked the ability to compensate the beneficiary at the offered rate.

When the director denied the petition on November 19, 2008, the regulations in effect at that time
contained no provision to allow the petitioner to appeal the denial of an R-1 nonimmigrant visa
petition. While a new regulation establishing such appeal rights went into effect on November 26,
2008, that regulation applied only to newly filed petitions and to “cases pending on the rule’s
effective date.” 73 Fed. Reg. 72276, 72285 (Nov. 26, 2008). Because the petition was denied without
appeal rights on November 19, 2008, the petition was not “pending” when the new rule took effect on
November 26, 2008.

Because the petition was denied at a time when no provision existed to allow for an appeal, the AAO
cannot accept, and must therefore reject, the appeal.

ORDER: The appeal is rejected.



