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DISCUSSION: The Director, California Service Center, denied the employment-based
nonimmigrant visa petition. The matter is now before the Administrative Appeals Office (AAO) on
appeal. The appeal will be dismissed.

The petitioner is a church. It seeks to extend the beneficiary’s status as a nonimmigrant religious
worker pursuant to section 101(a)(15)(R)(1) of the Act to perform services as a minister. The
director determined that the petitioner had not established it qualifies as a bona fide nonprofit
religious organization and that it had failed to submit the required attestation.

On appeal, the petitioner states that evidence of its tax-exempt status “should have been sent from
the first day with the petition.” The petitioner submits copies of previously submitted
documentation in support of the appeal.

Section 101(a)(15)(R) of the Act pertains to an alien who:

(1) for the 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonprofit, religious
organization in the United States; and

(11) seeks to enter the United States for a period not to exceed 5 years to perform the
work described in subclause (1), (I), or (IIT) of paragraph (27)(C)(ii).

Section 101(a)(27)(C)(i1) of the Act, 8 U.S.C. § 1101(a)(27)(C)(ii), pertains to a nonimmigrant
who seeks to enter the United States:

(I) solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(II) . .. in order to work for the organization at the request of the organization in a
professional capacity in a religious vocation or occupation, or

(III) . . . in order to work for the organization (or for a bona fide organization
which is affiliated with the religious denomination and is exempt from taxation as
an organization described in section 501(c)(3) of the Internal Revenue Code of
1986) at the request of the organization in a religious vocation or occupation.

The first issue presented is whether the petitioner has established that it is a bona fide nonprofit
tax-exempt religious organization.

The regulation at 8 C.F.R. § 214.2(r)(3) defines a tax-exempt organization as “an organization
that has received a determination letter from the IRS [Internal Revenue Service] establishing that
it, or a group it belongs to, is exempt from taxation in accordance with section[] 501(c)(3) of the
Internal Revenue Code” (IRC). The regulation at 8 C.F.R. § 214.2(r)(9) provides:
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Evidence relating to the petitioning organization. A petition shall include the
following initial evidence relating to the petitioning organization:

(i) A currently valid determination letter from the IRS showing that the
organization is a tax-exempt organization; or

(11) For a religious organization that is recognized as tax-exempt under a
group tax-exemption, a currently valid determination letter from the IRS
establishing that the group is tax-exempt; or

(iii) For a bona fide organization that is affiliated with the religious
denomination, if the organization was granted tax-exempt status under
section 501(c)(3), or subsequent amendment or equivalent sections of
prior enactments, of the [IRC], as something other than a religious
organization:

(A) A currently valid determination letter from the IRS
establishing that the organization is a tax-exempt organization;

(B) Documentation that establishes the religious nature and
purpose of the organization, such as a copy of the organizing
instrument of the organization that specifies the purposes of the
organization;

(C) Organizational literature, such as books, articles, brochures,
calendars, flyers, and other literature describing the religious
purpose and nature of the activities of the organization; and

(D) A religious denomination certification. The religious
organization must complete, sign and date a statement certifying
that the petitioning organization is affiliated with the religious
denomination. The statement must be submitted by the petitioner
along with the petition.

With the petition, the petitioner submitted a copy of a September 26, 1973 letter from the IRS to
the General Board of the Church of the Nazarene indicating that the organization was granted a
group exemption for its subordinates. The petitioner also submitted a September 7, 2006 letter
from the Colorado District Church of the Nazarene, in which it stated that the petitioning
organization is covered under the group exemption letter granted to the General Board. In
response to a January 30, 2009 request for evidence (RFE), the petitioner submitted a copy of its
registration certificate from the State of Colorado and a copy of a page from the IRS website that
contains the petitioner’s federal employer identification number.

In denying the petition, the director noted the documents submitted by the petitioner in response
to the RFE. The director did not state why the documentation initially submitted by the petitioner
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as it relates to this regulatory requirement was deficient. The petitioner resubmits these
documents on appeal.

The petitioner has provided sufficient documentation to establish that it is a bona fide nonprofit
religious organization, and we withdraw the director’s determination to the contrary.

The second issue is whether the petitioner has provided the required attestation. The regulation at
8 C.F.R. § 214.2(r)(8) provides:

An authorized official of the prospective employer of an R-1 alien must complete,
sign and date an attestation prescribed by USCIS and submit it along with the
petition. The prospective employer must specifically attest to all of the following:

(1) That the prospective employer is a bona fide non-profit religious
organization or a bona fide organization which is affiliated with the
religious denomination and is exempt from taxation;

(11) That the alien has been a member of the denomination for at least two
years and that the alien is otherwise qualified for the position offered;

(iii) The number of members of the prospective employer's organization;

(iv) The number of employees who work at the same location where the
beneficiary will be employed and a summary of the type of responsibilities
of those employees. USCIS may request a list of all employees, their titles,
and a brief description of their duties at its discretion;

(v) The number of aliens holding special immigrant or nonimmigrant
religious worker status currently employed or employed within the past
five years by the prospective employer's organization;

(vi) The number of special immigrant religious worker and nonimmigrant
religious worker petitions and applications filed by or on behalf of any
aliens for employment by the prospective employer in the past five years;

(vii) The title of the position offered to the alien and a detailed description
of the alien's proposed daily duties;

(viit) Whether the alien will receive salaried or non-salaried compensation
and the details of such compensation;

(ix) That the alien will be employed at least 20 hours per week;

(x) The specific location(s) of the proposed employment; and

(x1) That the alien will not be engaged in secular employment.
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The petitioner failed to submit the required attestation in response to the RFE and does not
further address this issue on appeal. Accordingly, the petition may not be approved.

The burden of proof in these proceedings rests solely with the petitioner. Section 291 of the Act,
8 U.S.C. § 1361. The petitioner has not sustained that burden. Accordingly, the appeal will be
dismissed.

ORDER: The appeal is dismissed.






