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DISCUSSION: The Director, California Service Center, denied the employment-based
nonimmigrant visa petition. The matter 1s now before the Administrative Appeals Ottice (AAO) on

appeal. The appeal will be dismissed.

The petitioner is a church. It seeks to classify the beneticiary as a nonimmigrant religious worker
pursuant to section 101(a)(15)(R)(1) of the Act, to perform services as an assistant administrator
of dorm and administrator of Korean student affairs. The director determined that the petitioner
had not established that it qualifies as a bona fide nonprofit religious organization exempt from
taxation under section 501(c)(3) of the Internal Revenue Code (IRC).

On appeal, counsel asserts that the petitioner “provided substantial evidence that it would be eligible
if 1t had applied for the tax exempt status.” '

Section 101(a)(15)(R) of the Act pertains to an alien who:

(1) for the 2 years immediately preceding the time of application for admission, has
been a member of a religious denomination having a bona fide nonprofit, religious
organization in the United States; and

(11) seeks to enter the United States for a period not to exceed 5 years to perform the
work described in subclause (1), (II), or (II1) of paragraph (27)(C)(11).

Section 101(a)(27)(C)(11) of the Act, 8 U.S.C. § 1101(a)(27)(C)(11), pertains to a nonimmigrant
who seeks to enter the United States:

(I) solely for the purpose of carrying on the vocation of a minister of that religious
denomination,

(IT) . . . in order to work for the organization at the request of the organization in a
professional capacity in a religious vocation or occupation, or

(III) . . . in order to work for the organization (or for a bona fide organization
which is aftiliated with the religious denomination and is exempt from taxation as
an organization described in section 501(c)(3) of the Internal Revenue Code of
1986) at the request of the organization in a religious vocation or occupation.

The 1ssue presented 1s whether the petitioner has established that i1t 1s a bona fide nonprofit tax-
exempt religious organization.

The regulation at 8 C.F.R. § 214.2(r)(5) defines a tax-exempt organization as “an organization
that has received a determination letter from the IRS [Internal Revenue Service] establishing that
it, or a group it belongs to, 1s exempt from taxation in accordance with sectionf] 501(c)(3) of the”

IRC. The regulation at 8 C.F.R. § 214.2(r)(9) provides:
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Evidence relating to the petitioning organization. A petition shall include the
following initial evidence relating to the petitioning organization:

(i) A currently valid determination letter from the IRS showing that the
organization is a tax-exempt organization; or |

(i1) For a religious organization that is recognized as tax-exempt under a
group tax-exemption, a currently valid determination letter from the IRS

establishing that the group is tax-exempt; or

(ii1) For a bona fide organization that is affiliated with the religious
denomination, if the organization was granted tax-exempt status under
section 501(c)(3), or subsequent amendment or equivalent sections of
prior enactments, of the [IRC], as something other than a religious
organization:

(A) A currently valid determination letter from the IRS
| establis_hing that the organization is a tax-exempt organization;

(B) Documentation that establishes the religious nature and
purpose of the organization, such as a copy of the organizing
instrument of the organization that specifies the purposes of the
organization;

(C) Organizational hiterature, such as books, articles, brochures,
calendars, flyers, and other literature describing the religious
purpose and nature of the activities of the organization; and

(D) A religious denomination certification. The religious
organization must complete, sign and date a statement certifying
that the petitioning organization is affiliated with the religious
denomination. The statement must be submitted by the petitioner
along with the petition.

The petition was filed on July 9, 2008. Counsel asserts that the regulations in effect at the time

the petition was filed permitted the petitioner to establish its tax-exempt status by documentation
that would satisfy the IRS requirements to obtain tax-exempt status, and that “the old rules

govern this case.”

Counsel’s argument 1s not persuasive. While the petition was pending, U.S. Citizenship and
Immigration Services (USCIS) published a rule setting forth new regulations for nonimmigrant
religious worker petitions. Supplementary information published with the rule promulgated on

November 26, 2008 specified:

All cases pending on the rule’s etffective date . . . will be adjudicated under the
standards of this rule. If documentation is required under this rule that was not
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required before, the petition will not be denied. Instead the petitioner will be
allowed a reasonable period of time to provide the required evidence or

information. 73 Fed. Reg. 72276, 72285 (Nov. 26, 2008).

Accordingly, on November 28, 2008, the director issued a request for evidence (RFE),
instructing the petitioner to submit, among other documentation, a tax-exempt certification from

the IRS.

In response, the petitioner stated that it is a tax-exempt organization under section 501(c)(3) of
the IRC because it is a church. The petitioner submitted a December 12, 2008 letter from the

_ advising the petitioner that it was not required to obtain a determination
letter from the IRS “in order to be eligible to ‘sponsor’ an immigrant religious employee.”

The petitioner’s argument that it is not required to obtain a determination letter from the IRS
because, as a church, it is automatically exempt is without merit. First, the regulation at 8§ C.F.R.
§ 214.2(r)(9) specifically requires the petitioner to submit a currently valid determination letter
from the IRS showing it is a tax-exempt organization. The regulations governing immigration,
which are under the purview of the USCIS, and those governing federal taxation, which are
under the purview of the IRS, serve two different purposes. While the IRS regulations may
automatically exempt churches as nonprofit organizations for the purpose of determining
whether such an organization is required to file a federal tax return and pay taxes, the USCIS
regulation offers no such exemption for those organizations who seek benefits under immigration
laws. We note that the IRS guidance to churches includes the following advisory:

Although there is no requirement to do so, many churches seek recognition of
tax-exempt status from the IRS because such recognition assures church leaders,
members, and contributors that the church is recognized as exempt and qualifies
for related tax benefits.

IRS Publication 1828, Tax Guide for Churches and Religious Organizations.

Thus, the IRS recognizes that there may be reasons why a church may want to obtain official IRS
recognition as a tax-exempt organization although under IRS regulations, the church 1s not
required to do so. The IRS provides detailed guidance on how to obtain a determination letter
that applies equally to churches as to other religious organizations. /d.

According to IRS Publication 557, the IRS does not automatically accept that a particular
organization is a church simply because the organization states that it 1s. The organization must
meet the requirements of section 501(¢)(3) to be automatically exempt, and one of the reasons for
choosing to file the Form 1023 is to receive IRS recognition of the organization as a church.’

' IRS Publication 557 at page 21.
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Further, while the Act and its implementing regulations do not require an organization to establish
that it is a church to qualify as a bona fide nonprofit religious organization, it must establish that its
tax-exemption is based on its religious nature. As discussed previously, the IRS and USCIS
regulations serve different purposes, and while a currently valid letter from the IRS recognizing
an organization as a church is required under USCIS regulation, the IRS automatic exemption of
a church as nonprofit is unrelated to the USCIS requirements that the organization establish itself
as both a religious organization and as a nonprofit organization for immigration purposes. When
USCIS published the new regulation, supplementary information published with the regulation

explained USCIS’s reasoning:

Several commenters objected to the proposed requirement that petitioners must
file a determination letter from the IRS of tax-exempt status under IRC section
501(c)(3), 26 U.S.C. 501(c)(3), with every petition. Commenters pointed out that
the IRS does not require churches to request a determination letter to quality for
tax-exempt status. A designation that an organization 1s a ‘‘church’ 1s sufficient
to qualify for tax-exempt status. Although some churches choose to request a
formal IRC section 501(c¢)(3) determination, they are not required to do so. . . .

USCIS recognizes that the IRS does not require all churches to apply for a tax-
exempt status determination letter, but has nevertheless retained that requirement
in this final rule. See Internal Revenue Service, Tax Guide for Churches and
Religious Organizations: Benefits and Responsibilities under the Federal Tax
Law (IRS pub. no. 1828, Rev. Sept. 2006). A requirement that petitioning
churches submit a tax determination letter is a valuable fraud deterrent. An IRS
determination letter represents verifiable documentation that the petitioner 1s a
bona fide tax-exempt organization or part of a group exemption. Whether an
organization qualifies for exemption from federal income taxation provides a
simplified test of that organization’s non-profit status.

Requiring submission of a determination letter will also benefit petitioning
religious organizations. A determination letter provides a petitioning organization
with the opportunity to submit exceptionally clear evidence that it is a bona fide

organization. 73 Fed. Reg. 72276, 72279-80 (Nov. 26, 2008).

In this proceeding, the issue is not whether the IRS would automatically regard the petitioner as
tax-exempt, but whether the petitioner has produced the required IRS determination letter that
USCIS regulations require. As the petitioner has failed to provide the required letter from IRS, 1t
has failed to establish that it is a bona fide nonprofit religious organization as defined by the

regulation.

Beyond the decision of the director, the petitioner has failed to establish that the position qualifies as
that of a religious occupation.
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The regulation at 8 C.F.R. § 214.2(r)(1) defines religious occupation as an occupation that meets
all of the following requirements: |

(A) The duties must primarily relate to a traditional religious function and be
recognized as a religious occupation within the denomination.

(B) The duties must be primarily related to, and must clearly involve, inculcating
or carrying out the religious creed and beliefs of the denomination;

(C) The duties do not include positions which are primarily administrative or
support such as janitors, maintenance workers, clerical employees, fund raisers,
persons solely involved in the solicitation of donations, or similar positions,
although limited administrative duties that are only incidental to religious
functions are permissible; and

(D) Religious study or training for religious work does not constitute a religious
occupation, but a religious worker may pursue study or training incident to

status.

In its letter of December 15, 2008, the petitioner, through its assistant _

stated:

The beneficiary’s position qualifies as a traditional religious function because it 1s
a key element in our independent, fundamental Baptist church, charged with the
mission of preaching and teaching the knowledge of the Savior Jesus Christ.
. .. This mandate is not limited by language or physical boundaries, but 1s to be
given to all peoples of every tongue and nation to reach all peoples possible,
regardless of tongue or nation. For [the petitioner] to fulfill its objective locally,
including the training of up to 30 Korean exchange students, persons of other
language groups must be involved 1n the work.

The job description lists the duties of the position as shuttle service, office receptionist, dorm
supervisor, student affairs coordinator (which includes teaching teenagers’ Sunday school,
“advocate for students,” and translation), and church responsibilities (to include deaf choir,
augmenting /visiting in bus ministry, playing preludes before services, helping with the junior chorr,
working in the nursery and interpreting for the deatf).

Although _ stated that the position qualifies as a traditional religious function, the
petitioner submitted no documentation to establish that the duties primarily relate to, and clearly
involve, 1nculcating or carrying out the religious creed and beliefs of the denomination.
Therefore, the petitioner has not established that the position qualifies as a religious occupation
as defined by the regulation.
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The petitioner has also failed to establish how it intends to compensate the beneficiary. The
regulation at 8 C.F.R. § 214.2(r)(11) provides, 1n pertinent part:

Evidence relating to compensation. Initial evidence must state how the petitioner
intends to compensate the alien, including specific monetary or in-kind
compensation, or whether the alien intends to be self-supporting. In either case,
the petitioner must submit verifiable evidence explaining how the petitioner will
compensate the alien or how the alien will be self-supporting. Compensation may

include:

(1) Salaried or non-salaried compensation. Evidence of compensation may
include past evidence of compensation for similar positions; budgets
showing monies set aside for salaries, leases, etc.; verifiable
documentation that room and board will be provided; or other evidence
acceptable to USCIS. IRS documentation, such as IRS Form W-2 or
certified tax returns, must be submitted, if available. If IRS documentation
is unavailable, the petitioner must submit an explanation for the absence of
IRS documentation, along with comparable, verifiable documentation.

The petitioner stated that it would compensate the beneficiary at the rate of -er year.
The petitioner submitted copies of its unaudited financial statements for 2002 through 2008. As

the documents have not been audited, limited reliance can be placed on the validity of the facts
presented in the financial statements. No further supporting documentation is included in the record
to reflect the assertions contained within the unaudited financial statements. Thus, the unaudited
financial documents are not sufficient documentation to establish how the petitioner intends to
compensate the beneficiary. Accordingly, the petitioner has failed to establish, with verifiable
documentation, how it intends to compensate the beneficiary.

An application or petition that fails to comply with the technical requirements of the law may be
denied by the AAO even if the Service Center does not identify all of the grounds for demal in
the initial decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043
(E.D. Cal. 2001), aff’d, 345 F.3d 683 (9" Cir. 2003); see also Soltane v. DOJ, 381 F.3d 143, 145
(3d Cir. 2004) (noting that the AAO conducts appellate review on a de novo basis).

The petition will be denied for the above stated reasons, with each considered as an independent
and alternative basis for denial. In visa petition proceedings, the burden of proving eligibility for
the benefit sought remains entirely with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
Here, that burden has not been met. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



